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Attorneys for Defendants Woodmont Builders, L.L.C., Woodmont Court at Montville,
L.L.C., Donald Witmondt; Associated Sales, Inc.; David Mandelbaum and Karen A.
Mandelbaum; Nathan Mandelbaum; Ronald G. Targan and Judith Targan; Anita S.
Koralek; Ledlie J. Koralek, as Co-Trustees under the Anita S. Koralek Living Trust

Gregory J. Coffey, Esq.
Richard J. Dewland, Esqg.
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465 South Street
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Attorneys for Defendant Montville Township

DEBEVOISE, Senior District Judge

This matter involves a dispute over the environmental contamination of an areaof land in
Montville, New Jersey, where afruit orchard was operated in the mid-twentieth century and
which was later developed into aresidential neighborhood. The Bonnieview Homeowners

$VVRFLDWLRQRQQI8HYEHZ" DQG PHPEHUV Rl WKDW BVVRFLDW

'7KH 3,QGLYLGXDO 30DLQWLIIV" DUH WK ldmesXruBdniievsivRU IRUPH
Lane: Juan F. and Rafagl Hernandez; Rene N. and Stephen J. Hrop; Renee K. Goodlow and

Michael R. Berry; Yuangen Zhu and Qi Liu; G. Thomas and Sharon Perrone; San Chee and

George Lee; Parhat and Sema Y asar; Fazal and Sanyakhan Bari; James and Diane Sadowski;

Daniel and Pauline Roh; Louise Ann and Bruce Dostal; Joseph and Bobbi Intill; Yi Lu and Bruce
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FROOHFWLYHO\ 3WKH 30DLQWLIIV' DVVHUW YDULRXV FDXVH
FRQWDPLQDWLRQ DJDLQVW :RRGPRQW %XLOGHUV ra & 3:RR
ORQWYLOOH [ /] & 3:RRGPRQW &RXUW’ WRIJHWKHU 3:RRGPR

WRIJHWKHU ZLWK :RRGPRQW 3URSHUWLHYV 3:RRGPRQW’ $VV
David Mandelbaum, Karen A. Mandelbaum, Nathan Mandelbaum, Ronald G. Targan, Judith
Targan, Ledlie J. Koralek and Richard W. Koralek as Co-Trustees under the Anita S. Koralek
/ILYLQJ 7UXVW WRIJHWKHU WKH 3,QGLYLGXDO '"HIHQGDQWV"’

Woodmont, Associated Sales and the Individual Defendants WRJIJHWKHU WKH 3:RRGF
'"HIHQGDQWY" DVVHUW FRXQ W HUAhadmenyD Sehdamt<agossssht KH 3O D L C
across-claim against Montville.

The original complaint in this case was filed on September 12, 2003. The Plaintiffsfiled
their First Amended Complaint 3) $ & on February 15, 2005. On August 19, 2009, after the
parties had already filed their motions for summary judgment, the Plaintiffs filed their Second
$PHQGHG &RPSODLQW 36%$&° ZKL FtkeDaBagng GehBefD OG :LWPRQG
Woodmont Builders and Woodmont Court and president of Associated Sales, as a defendant.

Because Mr. Witmondt was not a party to the action at the time these motions were briefed and
argued, the court will not grant judgment against Mr. Witmondt on any counts at this time, but
will grant summary judgment dismissing counts against Mr. Witmondt if appropriate.

Additionally, although the operative complaint in this matter when these motions for summary
judgment were filed was the FAC, the court will address these motions as directed to the SAC,

given that the SAC is now the operative complaint. The SAC is, in any case, substantially the

Tang; and Keith Hamilton.
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same as the FAC except for the addition of Mr. Witmondt as a defendant.
The court is aware that, at one time, Woodmont Court and the Plaintiffs were engaged in
arbitration. While the court is unaware of the status of that arbitration, both the Plaintiffs and
Woodmont Defendants consented to the inclusion of Woodmont Court in these proceedings for
summary judgment (see 3OV SISTQ % U DQG WKH FRXUW ZLOO SURFHHC
The Woodmont Defendants and Montville now move for summary judgment to dismiss
all counts of the SAC. The Plaintiffs move for partial summary judgment on some counts of the
SACandtodismiss WKH :RRGPRQW "HIHQGDQWVY FRXQWHUFODLPV DC
their Answer. For the reasons set forthbelow, WKH :RRGPRQW '"HIHQGDQWVY PRWL
granted in part and denied in part; Mont Y LO O H TV P Rgnaiide; @ndahe®@@ntEfslf PRWLRQV
will be granted in part and denied in part.
I. BACKGROUND
A. The Property
The land that is the subject of this litigation was originally comprised of approximately
130 contiguous acres in the Township of Montville, Morris County, New Jersey *WKH 3URSHUW\”
Bonnie View Farms, which is not a party to this litigation, owned and operated the Property for
agricultural purposes, including as afruit orchard, from 1941 until it was abandoned some time
prior to 1970. In 1970, the Individual Defendants obtained title to the Property. Mr. David
Mandelbaum testified that when the Individual Defendants purchased the Property it was not
being farmed, but that he knew it had been previously used as an apple orchard. He also testified
that the land was not farmed from the time that the Individual Defendants purchased the Property

until approximately 1988. Sometime after 1988, a portion of the Property was used for foresting.
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A June 27, 1989 letter from William Roe, the consulting forester at the Property, reflects that he
KDG EHHQ PDQDJLQJ WKH SURSHUW\ VLQFH DW ZKLFK WL
This document also reflects that there was atimber sale at the Property in 1977.
The Woodmont Defendants maintain that the Property was never used for agriculture
other than foresting during the time that the Individual Defendants owned it and that the
Individual Defendants were not aware of any environmental problems on the Property during the
time they owned it. The Plaintiffs dispute this contention based on the fact that in 1989, David
Mandelbaum submitted an Application for Farmland A ssessment to the State of New Jersey
ZKLFK VWDWHG ERWK WKDW WKH HQWLUH 3URSHUW\ ZDV XVH
ZDV XVHRRREBWPHG SURGXFWY ~ 7KH '"HIHQGDQWYV DUJXH WKD
Farmland Assessment was in error and that the Property could not have been used for both fruit
crops and woodland products at the same time.?
In 1998, at the request of the Department of Planning & Development of the County of
Morris (in which Montville Township islocated), former defendant Post, Buckley, Schuh &
-HUQLJDQ ,QF 33%6 -7 DQ HQYLURQPHQWDO FRQVXOWLQJ I
assessment of the Property and issued a Phase | Environmental Assessment report, dated April
1998. The report included areview of aerial photographs of the site from various years between
DQG 7KH UHSRUW VWDWHG WKDW WKH 3URZBHGW\ 3ZD'

DQG WKDW WKH HDVWHUQ SRUWLRQ *FRQWDLQHG URZV RI WU

27KH 30DLQWLIIV DOVR GLVSXWH WKH :RRGPRQW 'HIHQGDQW\
used as an orchard after 1970 based on an unsigned draft of a 1988 federal tax return for

%RQQLHYLHZ )DUPV WKDW OLVWHG 3IUXLW" DV WKH SULQFLSI
that this form was anything more than a draft prepared by an outside accountant or that it was

ever finalized, signed or filed with the Internal Revenue Service.

5
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WUHH QXUVHU\ ZKLOH WKH ZHVWHUQ SRUWLRQ ZDV QDWXUD

Smithson, 0D\ KHUHDIWHU 30DAW "6P({WKWRWQ &H7KH UHSRU)\

that the Property had assorted debris on it, such astires, wood and metal debris, cement,

household debris, abandoned vehicles, hot water heaters, refrigerators, and empty aboveground

storage tanks and drums, but did not mention any of the hazardous substances at issue in this case

or possible soil contamination. (Id. at 12- 7KH UHSRUW FRQFOXGHG WKDW 3Q

debris was considered hazardous, [but] additional material in lower layers could be classified as

V X F Kd. at 21.) While no sampling was recommended at the time, the report stated that

83ZKHQ WKH GHEULV LV UHPRYHG WKH ORZH#) OD\HUV VKRXOG
,Q ORQWYLOOH HQJDJHG IRUPHU G H IHFGMQRD 3 U DQF H

environmental consulting firm, which provided areport dated May 10, 1999. That report did not

mention any discharge of pesticide constituents or other contaminants onto the soil and did not

recommend any action with respect to the alleged contaminants.

B. 6DOH RI WKH 3URSHUW\ DQG &RQVWUXFWLRQ RI WKH ,QG

At some point prior to October 1997, Woodmont Builders entered into an agreement with

David Mandelbaum, Nathan Mandelbaum, Ronald Targan and the Estate of Adolph Koralek

whereby Woodmont would develop the Property for the construction of single family dwellings

houses, the proceeds of the sale of which would be shared by the parties to the agreement. On or

around September 24, 1998, the Montville Township Planning Board approved an application to

construct aresidential subdivision on a 30-acre portion of the Property. On February 10, 1999,

Montville acquired an approximately 100-acre portion of the Property from the Individual
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'HIHQGDQWYV IRU XVH DNDIRMSHLD WXKMHF H SH Jare IBF2A0B DUFH O °
Woodmont Court acquired the remaining 30-acre portion of the Property (hereafter, the
S5HVLGHQWLDO /RWV™ ITURP WKH ,QGLYLGXDO "HIHQGDQWYV D
residential subdivision. The Plaintiffs allege that Woodmont did not conduct any due diligence
before acquiring the residential lots. Mr. Witmondt, however, testified that, in purchasing the
Residential Lots, Woodmont Court relied upon the review by PBS& J and the fact that
Montv LOOHYV % RDUG RI +HDOWK UHYLHZHG WKH ORWY LQ FRQQ
development. (Witmondt Aff., June 3, 2009, 14.) After Woodmont Court acquired the
Residential Lots, Woodmont Builders developed the land and built single-family homes on the
Residential Lots.
After removing surface debris 2 including tires, abandoned cars, farm trucks, hot water
heaters and 50-gallon tanks 2 from the Residential Lots, to prepare each site on Bonnieview
Lane for construction Woodmont Builders then removed the topsoil from the Residential Lots.
Woodmont Builders combined and stockpiled the soils, and after the foundations for the homes
were dug, and the houses erected, took the topsoil from the stockpile and returned it to the
Residential Lotsto become the lawns. Mr. Witmonat testified that the areas on the Residential
Lots that were wooded or had wetlands were not disturbed and that, generally, only the areas that
later became lawns or had |andscaping were disturbed. During the excavation and regrading
process, Woodmont Builders did not test for hazardous substances in the soil that it removed

from and subsequently replaced on the Residential Lots.

% Defendants argue that Montville purchased the Open Space Parcel on July 13, 1999. It appears
from the documents submitted by the parties, however, that Montville acquired approximately 99
acres of the Open Space Parcel, for the sum of $2,200,000, by deed dated February 10, 1999, and

7
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Associated Sales, through its agents, facilitated the sale of the homes on the Residential
Lotsto the Individual Plaintiffs. Advertisements published on behalf of Woodmont Properties
and $3VVRFLDWHG 6DOHVY UHSUHVHQWHG WKDW WKH KRPHV ZHUI
3 JUHDW SODFH WR UDLVH FKLOGUH Q that Hd€aidHrbBmb#&kvthgrh G XD O 3 C
they believed to be an Associated Sales representative, told them that, during the building
SURFHVV WKH WRSVRLO DW WKH 5HVLGHQWLDO /RWV ZDV UH
Tomback, alicensed real estate agent and broker, testified that he has been with the company he
owns, AmeriFirst, Inc. since about 1988, and that he was never employed by Associated Sales
but acted as the broker to sell the homes on the Residential Lots. He also testified that he knows
nothing about the nature of topsoil or grading of soil in connection with building homes and
would therefore never have discussed the quality of soil with any of the Individual Plaintiffs.
The Individual Plaintiffs purchased their homes on Bonnieview Lane Between January
2001 and October 2002. Thefollowing isalist of the addresses and dates of purchase of the
,QGLYLGXDO 30DLQWLIIVYT KRPHYV

¢ ReneeK. Goodlow and Michael R. Berry purchased 5 Bonnieview Lane on January 8,
2001.

¢ ReneN. and Stephen J. Hrop purchased 3 Bonnieview Lane on March 31, 2001.
e Parhat and Sema Y asar purchased 17 Bonnieview Lane on August 31, 2001.
e Yuangen Zhu and Qi Liu purchased 9 Bonnieview Lane on September 17, 2001.

e Fazal and Sanyakhan Bari purchased 19 Bonnieview Lane on October 4, 2001. They
resold 19 Bonnieview Lane on July 31, 2007.

e San Cheeand George T. Lee purchased 15 Bonnieview Lane on November 26, 2001.

another half acre of the Open Space Parcel, for the sum of $1, by deed dated May 25, 1999.

8
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G. Thomas and Sharon Perrone purchased 11 Bonnieview Lane on January 25, 2002.
¢ Joseph and Bobbie Intile purchased 33 Bonnieview Lane on May 23, 2002.

e Juan F. and Rafael Hernandez purchased 1 Bonnieview Lane on August 26, 2002.

e Keth Hamilton purchased 6 Bonnieview Lane on August 28, 2002.

e Yi Luand Bruce Tang purchased 26 Bonnieview Lane on August 28, 2002.

¢ James and Diane Sadowski purchased 25 Bonnieview Lane on October 16, 2002.

e Daniel and Pauline Roh purchased 27 Bonnieview Lane on October 24, 2002.

e Louise Ann and Bruce Dostal purchased 29 Bonnieview Lane on November 18, 2002.

Prior to purchasing their homes, the Individual Plaintiffs had title searches performed by title
insurance companies. Thetitle reports did not mention any possibility of pesticide contamination
RQ WKH 5HVLGHQWLDO /RWV 2QH ,QGLYLGXDO 30DLQWLII 6]
knoonaURX QG WRZQ™ WKDW WKH 3URSHUW\ KDG EHHQ DQ RUFKELC
orchards used pesticides in their operation. (Certification of Lee Henig-Elona, May 13, 2009
KHUHDIWHU 3*DRQDROUW °~ (§17:17DW

On July 26, 2001, Montville entered into an agreement with the NJDEP to investigate and
remediate the Property. ,Q ODUFK ORQWYLOOHTY HQYLURQPHQWDO F
3% 30DVHU’ FRQGXFWHG VRLO VDPSOLQJ RQ &udddf 2SHQ 6SL
itsfindingsin August 2002 LW LGHQWLILHG WKUHH $Eah@iing rBslit& RQFHUQ 3
indicated that the Open Space Parcel was contaminated with pesticides and other contaminants in
excess of the applicable standards: the Residential Direct Contact Soil Cleanup Criteria
35'&6&&° RI WKH 1HZ -HUVH\ '"HSDUWPHQW RI (QYLURQPHQWD

informed Montville of the pesticide contamination on the Open Space Parcel in atelephone
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conversation with Montville Township engineer Anthony Barile, and in afollow-up letter dated
September 3, 2002.* That letter stated, in part:

All of the AOCs listed above were sampled and found to contain
contaminants of concern. Based on the historical aerids, [Maser]
believes the 25-lot residential subdivision under construction from
which the open space was originally subdivided from [sic] may also
have been part of the same orchard and may contain constituents
elevated above the RDCSCC.

The majority of constituents el evated above the RDCSCC are metals
and pesticides associated with historic orchard and land use. [Maser]
would recommend applying and obtaining a Letter of No Further
Action (NFA) from the NJDEP. . . .

7KH 7TRZQVKLSTV %RDUG Rl +HDOWK LQYROYHPHQW P
thistime to advise the public regarding contaminated soils at the site

and the adjacent subdivision. Until a NFA isissued for the site, a

Public Notice advising of potential hazards at the site may also be

warranted to limit public contact with the soils of the Site.

The constituentsidentified do not present an imminent health hazard
to the public. The magority of the constituents are
metals/pesticides . . . [that] do not easily migrate into surface and/or
groundwater. The health issuethat is present isrelated to long-term
ingestion of contaminated soils or long-term inhalation of dust
originating from the soils. Long-term exposure to such contaminants
is considered to be carcinogenic.

(May 14 Smithson Cert. Ex. T at 3.) Theletter also noted that because the majority of the Open
Space Parcel was forested, the soils were stable and exposure to contaminants was limited. It
DOVR VWDWHG WKDW EHFDXVH ORQWYLOOH 3LV QRZ DZDUH RI

at the site, it may be liable for any future public contact with soils and potential health issues

* Montville disputed this statement in its Responseto PlaL QW LIIVY] 6 WDWHPHQW RI 8QGl
Materia Facts, but failed to allege any facts, or provide any citation to affidavits or other

documents submitted in connection with these motions to support the alleged dispute of material

fact asrequired by Local Civil Rule56.1. Plaintiffs submitted a copy of the letter to Mr. Barile

as an exhibit in support of their motion, and this statement will be considered an undisputed fact.

10
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LOQYROYHG ZLWKIMXFK FRQWDFW ~

By letter dated April 29, 2003, Montville notified the homeowners on Bonnieview Lane
that it had discovered arsenic and levels of insecticides on the 100 acre Open Space Parcel. By
OHWWHU GDWHG 0D\ ORQWYLOOH UHTXHVWHG SHUPLVYV
SURSHUWLHY IRU HQYLURQPHQWDO FRQWDPLQDQWY UHDVRQ
and your residential property would have been part of the contiguous land formerly operated by
%RQQLHYLHZ )DUPV ~ VXFK WHVWLQJ ZDV DGYLVHG %\ OHWW
the Individual Plaintiffs that the soil tests revealed the presence of arsenic, dieldrin, lead, or
DDT, al hazardous substances under federal and New Jersey law, and that Montville had
reported the results to the NJDEP as required by law. Mr. Witmondt testified that he did not
know about the pesticide residues until after Montville notified the Individual Plaintiffsin May
2003. Hedid know that the Property had been previously used as an apple orchard, and the
Plaintiffs argue that the Woodmont Defendants, as experienced devel opers, therefore should have
known that residual pesticides were present on the Residential Lots. Mr. David Mandelbaum
testified he had no knowledge of environmental problems at the Property until after the sale of
the Property to Montville. (May 13 Henig-Elona Cert. Ex. 2, 44:4-9.)
C. Contamination of the Property

The original contamination of the Property by pesticides took place at some point prior to
1970, when the Property was used for agricultural purposes, including as a commercial apple and
peach orchard. At the time when the Property was used as an orchard, the operations included
storing fertilizer and insecticides for spraying and applying onto the treesin the orchard. The

parties agree that chemicals and insecticides were stored in drums and other containers at the

11
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Property. Thereis no dispute that no sampling or testing of the soil on the Property was
conducted prior to 0 D V Hstllfsampling in March 2002.
In connection with thislitigation, Montville hired Robert L. Zelley, Professional
Geologist and Principal at Maser, to provide his professiona opinion on the source, remedia
responses, and extent of contamination at the Property. In aletter dated November 14, 2008, Mr.
=HOOH\ RSLQHG WKDW 3 >W@KH KLVWRULFDO OHJDO DSSOLFD
concentrations of arsenic, lead and DDT and its metabolites, and dieldrin above their respective
1-'(3 KXPDQ KHDOWK DQG HFRORJLFDO VWDQGDUGV LQ WKH V
Henig-Elona Cert. Ex. 7 a 3.) The Plaintiffs argue, however, that soil sampling indicates that
pesticides were spilled or leaked on the Property during its use as an orchard. To support this
contention, Plaintiffs cite to the deposition testimony of Dr. Jorge Berkowitz, who testified that
the pesticide concentration in the soil was heterogeneous, not homogeneous, and that such a
GLVWULEXWLRQ LQGLFDWHG WKDW 3LQ FHUWDLQ SRUWLRQV |
KDSSHQ LQ RWKHU SRUWLRQV RI WKH SURSHUW\ +RZ WKDW
Cert. Ex. HH at 85:14-24.) Dr. Berkowitz did not agree, however, that pesticides were spilled or
leaked. Plaintiffsalso citeto Table 2 in the May 27, 2003 letter from Maser to the NJDEP which
provided a Remedia Investigation Workplan on behalf of Montville for the Property. (Id. EX.
E.) Again, Table 2 supports the contention that the concentration of soil contamination varied in
different areas of the Property, but does not offer any evidence or opinion as to the reason for the
heterogeneous distribution of contamination +whether it was caused by spills, leaks, proper
application of the pesticides, or some other reason.

It is undisputed that the Defendants did not add pesticides or other hazardous substances

12
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to the Residentia Lots or Open Space Parcel, but the Plaintiffs claim that, by clearing the topsoil,
stockpiling it, then spreading it over the Residential Lots, the Defendants caused the pesticide
FRQWDPLQDWLRQ WR EH VSUHDG 3XELTXLWRXVO\ DFURVYV WK
not contaminated, and to be extended from the surface into the subsurface soil. In the course of
thislitigation, Plaintiffs hired environmental consultant, Whitestone Associates, Inc.
S:KLWHVWRQH" WR SURYLGH H[SHUW RSLQLRQV UHJDUGLQJ

Thomas K. Uzzo, President of Whitestone, and Keith Tockman, Senior Professional Geologist at
KLWHVWRQH DXWKRUHG D UHSRUW GDWHG 6HSWHPEHU
ZKLFK WKH\ FRQFOXGHG WKDW 3>W@R D UtHdSesdHQDEOH GHJUF
movement and replacement actions spread and worsened the arsenic, lead and organic pesticide
contamination by redistributing the contaminants over agreater area and at more expansive
depths than typically would be experienced at the preedevelopPHQW RUFKDUG SURSHUW\ °
Smithson Cert. Ex. D at 14.)

'HIHQGDQWY GLVSXWH WKH 30DLQWLIIV] FRQWHQWLRQ W
contamination of the Residential Lots and that it extended contamination from surface into
subsurface soils. DefEenGDQWYV KLUHG /DQJDQ (QJLQHHULQJ DQG (QYLUR
to respond to the Whitestone Report and to offer further opinions on the issuesin this case. Dr.
Jorge H. Berkowitz, Senior Associate at Langan, authored a report, dated January 2009, in which
he opined that the soil re-working on the Residential Lots actually improved the condition of the
VRLO EHFARWMLEOQUIHVRLOV ZLOO HOLPLQDWH pKRW VSRWVY RI
KRPRJHQL]LQJ WKH FRQFHQWUDW L BhdiciaRiunfeRI@athDPLQD QW YV  ZK

FRQVHTXHQFHV" EHFDXVH LW ORZHUV WKH 3SRWHQWLDO GRV

13
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13 Henig-Elona Cert. Ex. 3 at 15-16.)
'U %YHUNRZLW] FRPSDUHG WKH FRQFHQWUDWLRQV RI SHV

Residentia Lotsto the soil in the undisturbed orchard on the Open Space Parcel and in the

ZRRGHG DUHDV RI WKH ,QGLY LdGaK2D.ODB BekawpxNriadd e SUR SHU WL T
comparisons, rather than compare the soil on the Residential Lots before and after the earthwork,

because there was no sampling of the soil prior to the earthwork. (Id.) He reported that the mean
value for arsenic and dieldrin for all of the samples taken in the lawn areas of the Residential

Lots was 6.07 mg/kg (or parts per million, 3 S S Pfor arsenic and 0.028 ppm for dieldrin.> (Id.)

For the samples taken from the former orchard on the Open Space Parcel, Dr. Berkowitz reported

amean value of 32.71 ppm for arsenic and a mean value of 0.225 ppm for dieldrin. (I1d.) In

comparing the mean concentrations found in the lawns of the Residential Lots with thosein the

former orchard on the Open Space Parcel, he calculated that the mean concentration of arsenic on

the lawns of the Residential Lots was approximately 19% of that in the Open Space Parcel and

the mean concentration of dieldrin on the lawns of the Residential Lots was approximately 12%

of that in the Open Space Parcel. (1d. at 21.) For the samples taken from the undisturbed

ZRRGHG DUHDV RI WKH ,QG L Y ®Gxiowtz3epdidd@ Wweanivall@ oS URSHUWL L
14.53 ppm for arsenic and amean value of 0.123 ppm for dieldrin. In comparing the mean

concentrations found in the lawns of the Residential Lots with those in the undisturbed wooded

areas, he reported that the mean concentration of arsenic in the lawns of the Residential Lots was

42% of that in the wooded areas and the mean concentration of dieldrin in the lawns of the

Residential Lotswas 23% of that found in the wooded areas. Plaintiffs note, however, that at his

®> The RDCSCC for arsenic is 20 ppm and for dieldrin is 0.042 ppm.

14
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deposition, Dr. Berkowitz testified that the difference between the concentration of dieldrinin
the lawn areas of the Residential Lots and in the woodlands was not statistically significant.
(Certification of Stephen Smithson, June 4, 2009 (hereafter, 3- X Q H 6PLWKVRQ &HUW ~ (
at 205:10 +206:17.)
‘U %HUNRZLW] FRQFOXGHG WKDW 3>L@W LV LQWXLWLYHC
that excavation and combining of top soil, and other earth moving activities achieved positive
results in reducing contamination concentrations per aliquot of soil, thereby reducing public
KHDOWK ULVN DFURVV WKH GHYHORSPHQW VLWH  DQG WKDW
DFWLYLWLHYV 3LQ DQ\ ZD\ ZRUVHQHCGEIWa e BEx.BA@Z)WLRQV ~ OL
30DLQWLIIV FRQWHQG WKDW :RRGPRQW %XLOGHUYY HDUWKZI
ubiquitously across the Residential Lots and extended the contamination from the surface into the
subsurface soils, thus exacerbating the contamination.
Six of the Individual Plaintiffs have added pools, driveways or additions to their homes.
The following properties on Bonnieview Lane were improved by their owners: 1, 3, and 19
Bonnieview Lane added pools; 6 Bonnieview Lane added a pool and driveway; 17 Bonnieview
Lane added a driveway; and 5 Bonnieview Lane added a driveway and an addition to the home.
Defendants allege that these improvements worsened contamination. Plaintiffs, relying upon
figures from a draft Remedia Investigation Report Addendum/Remedia Action Workplan
35,5% 5% dated July 2007, prepared by EWMA (June 4 Smithson Cert. Ex. GGG), argue
WKDW WKH 'HIHQGDQWVY RZQ FRQVXOWDQWY GR QRW LGHQW
SODLQWLIIVT LPSUR# 19Boh@ewew Lidre- M &wW\of thedd figures do not even

show where the improvements were constructed on the property, and it is therefore not possible

15
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to tell whether there is contamination in that area. Neither party has submitted evidence
regarding what was done with any soil that was disturbed during the construction of these
improvements.
D. Current Levelsof Contaminantsin the Residential L ots
The NJDEP residential soil cleanup criteriafor arsenic is 20 ppm and 0.042 ppm for
dieldrin. Dr. Berkowitz reported that the mean value for arsenic and dieldrin for all of the
samples taken in the lawn areas of the Residential Lots was 6.07 ppm for arsenic and 0.028 ppm
for dieldrin. (May 13 Henig-Elona Cert. Ex. 3 at 20.) The Defendants argue that these figures
demonstrate that the mean levelsin disturbed areas of the Residential Lots meet residential
standards.
The Plaintiffs, however, contend that the Residential Lots are contaminated with arsenic
and dieldrin in excess of theresidentia standards. The Plaintiffsrely on a June 4, 2003 summary
report authored by Robert L. Zelley and Eric J. Paulistaitis of Maser. Mr. Zelley and Mr.
3DXOLVWDLWLY UHSRUW WKDW VRLO VDPSOLQJ ZDV FRQGXFW
Residential Lots. Two samples from each of the Residential Lots weretested: a composite
VDPSOH FRPSRVHG RI VHYHUDO VDPSOHVY FROOHFWHG WKURX
sampl e collected from an areajudged to have the highest potential for human exposure or an area
VHOHFWHG E\ WKH SURSHUW\ RZQHU ° 0D\ 6PLWKVRQ &HU\
collected from the 0 +6 inch zone below the existing sod/lawn. (I1d.) Mr. Zelley and Mr.
Paulistaitis report that arsenic and dieldrin were present in the majority of samples at levels
above theresidential standards. (Id. at 2.) Arsenic in the discrete samples ranged from 3.7 to 45

ppm, with amean of 23.03 ppm and a median of 24.50 ppm. In the composite samples, the
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arsenic ranged from 18 to 110 ppm with amean of 33.38 ppm and a median of 28.00 ppm. (Id.)

The RDCSCC for arsenic is 20 ppm. Dieldrin in the discrete samples ranged from 0.0095 ppm

to 0.23 ppm, with amean of 0.084 ppm and a median of 0.074 ppm. In the composite samples,

the dieldrin ranged from 0.045 to 0.510 ppm, with amean of 0.127 ppm and a median value of

0.095 ppm. (1d.) The RDCSCC for dieldrinis 0.042 ppm. Based on these results, Mr. Zelley

DQG 0OU 3DXOLVWDLWLY FRQFOXGH WKDW 3>D@UVHQLF DQG C

trRXJKRXW"™ WKH 30DLQWLIIVY] QHLIJKERUKRRI@G&a®B)Y OHYHOV DE
7KH 3ODLQWLIIV DOVR [ohptendder 200K RIRA/RR\N ShénR Qe V

levels of arsenic and dieldrin on the Residential Lots exceed the RDCSCC. (Id. Ex. Y.) Inthat

UHSRUW (QYLURQPHQWDO :DVWH ODQDJHPHQW $VVRFLDWHYV

the Residential Lots and the results of testing that soil for arsenic and dieldrin. While a majority

of the samples did not contain arsenic and dieldrin at levels above the RDCSCC, many of the

samples did contain arsenic and dieldrin at levels above the RDCSCC. (1d.) Plaintiffsalso point

to the April 2009 Remedia Action Workplan Addendum (RAWA), submitted to the NJDEP by

EWMA on behalf of Woodmont, which proposes the remedia action of blending +specificaly,

EOHQGLQJ WKH LPSD F Wsdite30i\sRanOdeepa daptiis ahe O he@<SanR cean

off-site soils from avirgin source in an effort to reduce contaminant concentrations to below the

NJDEP 5'&6 & & 0D\ 6PLWKVRQ &HUW ([ ;; DW "HIHQGDQV

Court has entered into a memorandum of agreement with the NJDEP to voluntarily investigate

the Residential Lots and that the Defendants have no legal obligation to perform any

LQYHVWLIJIDWLRQ RU UHPHGLDWLRQ DQG WKDW WKH ORWYV 3QlI

There is no evidence that any of the Individual Plaintiffs have vacated their homes as a
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result of the pesticide contamination. The Plaintiffs argue that some Individual Plaintiffs have
tried to sell their homes but have been unsuccessful due to the pesticide contamination, and that
those who have sold their homes have done so at aloss due to the contamination, but they do not
contest that the Individual Plaintiffs, or the people to whom they sold the homes, continueto live
in their homes on Bonnieview Lane.
E. CostsIncurred by the Plaintiffs and Stigma Devaluation
Whitestone has performed a variety of consulting services for the Plaintiffs in connection
with the pesticide contamination at the Residential Lots. Whitestone has analyzed sampling data
from the Residentia Lots, evaluated alternatives for remediation of the properties, and
communicated with the NJDEP regarding the appropriate permanent remedy for the properties.
7KH 30DLQWLIIV FODLP WKDW WKH FRVWY RI :KLWHVWRQHTYV
PDLQWDLQ WKDW WKHVH FRVWY DUH QRW 3UHVSRQVH FRVWYV’
Paintiffs have not remediated the contamination at their properties.
The Plaintiffs allege that the Individual Plaintiffs have experienced a devaluation of their
homes as aresult of the stigma attached to environmental contamination. In support of their
contention, the Plaintiffs offer the report, dated September 26, 2008, of Mark Sussman and
Joseph Cimiluca, both New Jersey State Certified General Real Estate Appraisers (hereafter, the
36 XVVPDQ 5HSRUW’ $V VWDWHG LQ WKH FRYHU OHWWHU WR
undertakenbyM U 6XVVPDQ DQG OU &LPLOXFD zZDV 3WR HVWLPDWH
property in order to determine any diminution in value due to the discovery, in or about May
Rl SHVWLFLGH FRQWDPLQDWLRQ RQ WKH VRLOV VXUURXGQ

(May 14 Smithson Cert. Ex. ZZ.) Thereport offers an opinion as to the valuation of the homes
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of the Individual Plaintiffs and the diminution of that value resulting from the soil contamination
asof July 11, 2006. For each of the Individual Plaintiff V] KRPHV H[FHSW IRU WZR O0U
and Mr. Cimiluca opined that the stigma damages equaled 10% of the market value if
uncontaminated. For the other two homes they opined that the stigma damages equal ed 20% of
the market value if uncontaminated. (1d.)
The Woodmont Defendants dispute that the Plaintiffs have or will suffer any devaluation
of their homes due to environmental contamination.® In support of their contention, the
Defendants offer the report of Charles E. Blau, Esg., who is a State Licensed Real Estate
$SSUDLVHU $V VWDWHG LQ WKH FRYHU OHWWHU WR WKH UH
LQ RUGHU WR HVWLPDWH WKH HIITHFW RQ WKH PDUNHW YDOXF
letter from the New Jersey Department of Environmental Protection after an approved
UHPHGLDWLRQ RI KLVWRULF SHVWLFL G H-¥lohaQlui¢ B B008,.RLO ~ & H
KHUHDIWHU -Hoh@Gért.) BxHQ)LNr. Blau concluded that there was no effect on
the market value of the homes. (1d.)

On May 4, 2004, the Plaintiffs filed a claim with the Spill Compensation and Control Act

Fund.
1. DISCUSSION
A. Standard of Review for Summary Judgment
6XPPDU\ MXGJPHQW LV SURSHU ZKHUahymatediaitadd LV QR JHCQ
and WKH PRYLQJ SDUW\ LV HQWLWOHG WR MXGJPHQW DV D

®Montvilleasodi VSXWHG WKLY VWDWHPHQW LQ LWV 5HVSRQVH WR :
Materia Facts, but failed to allege any facts, or provide any citation to affidavits or other
documents submitted in connection with these motions to support the aleged dispute of material
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DQ LVVXH WR EH JHQXLQH WKHUH PXVW EH 3D VXIILFLHQW H?

could findforthenon-PRY L QJ Kaudhe¥ v. County of Bucks, 455 F.3d 418, 423 (3d Cir.

JRU D IDFW WR EH PDWHULDO LW PXVW KDYH WKH DELO
JRY HU QL QdJ Distes dver irrelevant or unnecessary facts will not preclude a grant of
summary judgment.
In amotion for summary judgment, the moving party has the burden of showing that no

genuine issue of material fact exists. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). When

the moving party does not bear the burden of proof at trial, the moving party may discharge its

burden by showing that there is an absence of evidence to supportthenon-PRYLQJ SDUW\{V FD)\
1d. at 325. If the moving party can make such a showing, then the burden shiftsto the

non-moving party to present evidence that a genuine issue of fact exists and atrial is necessary.

1d. at 324. In meeting its burden, the non-moving party must offer specific facts that establish a

JHQXLQH LVVXH RI PDWHULDO IDFW QRW MXVW BUHDAWH 3VRP

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).
In deciding whether an issue of material fact exists, the Court must consider all facts and

their reasonable inferences in the light most favorable to the non-moving party. See Pa. Coal

$VVIQ Y %DEEGWW G &LU 7TKH &RXUWTIV IXQFWLRQ
weigh the evidence and determine the truth of the matter, but, rather, to determine whether there

isagenuineissue for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). If there

are no issues that require atrial, then judgment as a matter of law is appropriate.

B. CERCLA (First, Second & Third Countsof SAC and All Counterclaims)

fact asrequired by Local Civil Rule 56.1.
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CongressenacteG & (5&/$ LQ WR DGGUHVV WKH 3VHULRXV HQY

ULVNV SRVHG BhitSiS@a« X BédtfBods, 524 U.S. 51, 55 (1998). The two

provisions of CERCLA at issuein this case, 88 DQG SDOORZ SULYDWH SDUWL

expenseV DVVRFLDWHG ZLWK FOH D QUnifed Séis \E RIORESEARH @MP.WHG VLW

6 &W 7TKHVH WZR SURYLVLRQV SURYLGH WZF

Cooper Indus., Inc. v. Avidl Serv., Inc., 543 U.S. 157, 163 (2004). Section 107(a) providesfor a

right to cost recovery in certain circumstances, whereas 8§ 113 provides for a separate right to
contribution in other circumstances. Atl. Research 6 &W DW 3>$@ SULYDWH
KDV LWVHOI L QF X UnaytieGovEer @hos®cQsX $hdér B 10W 4. at 2338. A potentially
responsible party (defined below) 2ZLWK FRPPRQ OLDELOLW\ VWHPPLQJ IURP
under § 106 or § D LV HQWLWOHG WRBFRQWULEXWLRQ XQGHU +t
The Plaintiffs have asserted claims against Woodmont and the Individual Defendants
under 88 107 and 113 of CERCLA and the Woodmont Defendants have asserted counterclaims
against the Plaintiffs under 88 107 and 113 of CERCLA.
The Plaintiffs now move for summary judgment that Woodmont Buildersis strictly liable
for response costs under § 107(a) of CERCLA, and that the Plaintiffs are entitled to a declaratory
judgment against Woodmont Builders for future response costs or damages pursuant to § 113(g)
of CERCLA. The Woodmont Defendants move for summary judgment dismissing all of the
SODLQWLIIVY FODLPV XQGHU &(5&/% 7KH 3ODLQWLIIVY FODLP
and the Individual Defendants are liable under 8 107 of CERCLA as owners/operators at the time
of disposal of a hazardous substance or as arrangers (Count One); (2) Woodmont and the

Individual Defendants are liable under § 113 of CERCLA for contribution for response costs
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(Count Two); (3) the Plaintiffs are entitled to a declaratory judgment that Woodmont and the
Individual Defendants are liable for future response costs or damages incurred by the Plaintiffs
Count Three).
i Potentially Responsible Parties
CERCLA provides for the apportionment of the cost of cleanup of hazardous waste
among entitiesgenerdly UHIHUUHG WR DV SRWHQWLDOBNDUPOMMSRQVLEOH

Nemours & Co. v. United States, 508 F.3d 126, 128 (3d Cir. 2007). Section 107 defines four

categories of PRPs:
(1) the owner and operator of avessel or afacility,

(2) any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances
were disposed of,

(3) any person who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with atransporter for transport for
disposal or treatment, of hazardous substances owned or possessed by
such person, by any other party or entity, at any facility or incineration
vessel owned or operated by another party or entity and containing
such hazardous substances, and

(4) any person who accepts or accepted any hazardous substancesfor

transport to disposal or treatment facilities, incineration vessels or

sites selected by such person, from which there is a release, or a

threatened rel ease which causesthe incurrence of response costs, of a

hazardous substance.
42 U.S.C. 8§ 9607(a). Woodmont aleges that they are not PRPs and, thus, cannot be held liable
under either § 107 or § 113.

The Plaintiffs allege that Woodmont Court and Woodmont Builders are liable under

§ 107(a)(2) as past owners and operators, respectively, of the Residential Lots during the time of
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disposal of hazardous substances. Woodmont argues that they are not PRPs under 8 107(a)(2)
EHFDXVH WKHUH ZDV QR 3GLVSRtheR&ide@iA UdtsQIfiswhkisplted RZQH U V|
that Woodmont did not add any additional pesticides to the soil, so the question is whether a
SGLVSRVDO" RFFXUUHG ZKHQ WKH\ UHPRYHG WKH FRQWDPLQL
combined and stockpiled those soils, then spread the soil back on the Residential Lots to create
WKH ,QGLYLGXDO 30DLQWLIIVY ODZQV

&(5&/% VHFWLRQ DGRSWV WKH GHILQLWLRQ RI 3GLV
'LVSRVDO $FW 8 6 & ¥ ZKLFK VWD thedisthargef KH WHUP u
deposit, injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste
into or on any land or water so that such solid waste or hazardous waste or any constituent
thereof may enter the environment or be emitted into the air or discharged into any waters,
LQFOXGLQJ JURXQG ZDWHUV ~ :RRGPRQW DUJXHV WKDW D GL
%XLOGHUYVY PRYHG DQG UHSODFHG WKH VRLOV RQ WKH 5HVLG
requires active conduct resultingin SROOXWLRQ 'HIV § ORW 6 XPABB- Q

Industrial Systems, Inc. v. Prime Technology, Inc., where the Court of Appeals for the Second

&LUFXLW KHOG WKDW SDVVLYH PLIJUDWLRQ RI D FRQWDPLQDOC
CERCLA. 120 F.3d 351, 358-59 (2d Cir. 1997). The Court of Appealsfor the Third Circuit has

DOVR KHOG WKDW WKHUH LV D 3VWURQJ DUJXPHQW™ WKDW L
WKH WHUPV 3uyOHDNLQJY DQG pVSLOOMWLMHVKRXD@SBEEHWULRQG V

States v. CDMG Realty Co., 96 F.3d 706, 714 (3d Cir. 1996) (holding that the passive migration,

RU 3JUDGXDO VSUHDGLQJ RI FRQWDPLQDWLRQ" DOOHJHG LQ \

CERCLA, but declining to address whether a disposal always requires human conduct.)
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Woodmont Builders, however, was not passive: it removed contaminated soils, combined and

stockpiled them, then re-spread the soils on the Residential Lots. In CDMG, the Court of
Appeasaddressednotonl\ WKH TXHVWLRQ RI ZKHWKHU SDVVLYH PLJUDW
XQGHU &(5&/% EXW DOVR ZKHWKHU D SDUW\TV VRLO LQYHVWI
VKLIWLQJ DQG VSUHDGLQJ RI FRQWDPMaID. ke @6urFrid® VW LW X W
thaW D GLVSRVDO LQFOXGHV 2QRW RQO\ WKH LQLWLDO LQWUR(
WKH VSUHDGLQJ RI FRQWDPLQDQWIVWGXH WR7@EWHG K HGA VDIF
disposal does not limit disposal to a one-time occurrence 2 there may be other disposals when
KD]DUGRXV VXEVWDQFHY DUH PRYHG GLVSHUVHG RU UHOHD

Id. (quoting Tanglewood E. Homeowners v. Charles-Thomas, Inc., 849 F.2d 1568, 1573 (5th

Cir. 1988) (internal quotations omitted) $GGLWLRQDOO\ 3WKH GLVSHUVDO RI
UHDFK D SDUWLFXODU WKUHVKROGdL &7 RHIGH U W Q RF B PVHS MR\
minimis GLVW XU EHD KV IDFW WKDW D GHIHQGDQWYV @GaVSHUVDO
provideagroundto allocate OHVV OLDELOLW\ WR WKDW GHIHQGDMQW EXW
The Court of Appealsin CDMG was dealing with a situation somewhat different than the one

herein that the alleged act of disposal in CDMG consisted of a soil investigation. Because

3&(5&/%$ FOHDUO\ FRQWHPSODWHY WKDW VRPH VRLO LQYHVWL
SURSHUW\ ~ WKH &RXUW KHOG WKDW LW ZDV 3QRW HQRXJK IR
hascausedthespreadof FRQWDPUQ D@YWY ~ 5DWKHU LQ RUGHU WR SURY
has occurred based on a soil investigation, a plaintiff must also show that the investigation was
FRQGXFWHG QdHJOLJHQWO\ ~

The Court of Appealsin CDMG cited to two cases from other Courts of Appeals which
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addressed similar issues +one from the Ninth Circuit and one from the Fifth Circuit. In Kaiser

Aluminum & Chemical Corp. v. Catellus Development Corp., 976 F.2d 1338 (9th Cir. 1992), a

company called Ferry was hired to excavate and grade a portion of land for a proposed housing
development. Id. at 1339. While excavating the development site, Ferry spread some of the
displaced soil, which contained hazardous chemical compounds, over other parts of the property.
Id. at 1339-40. On appeal from amotion to dismiss, the Ninth Circuit held that the allegations
WKDW )HUU\ KDG SHI[FDYDWHG WKH WDLQWHG VRLO PRYHG LV
RYHU XQFRQWDPLQDWHG SRUWLRQV teactHat FeorRBAH U W\~ ZHUH
S3GLVSRVHG ™ RI D KD]DUGRXV V& BY¥2MDTriglevood) darelbhess (5 &/ $
built a housing subdivision on a site where awood treatment plant had formerly operated; large
amounts of highly-toxic waste accumulated on the site during the time of operation of the wood
treatment plant. 849 F.2d at 1571. During construction of the subdivision, the developersfilled
in and graded several creosote pools 2 spreading tainted soil over the entire site. 1d. The Fifth
Circlit KHOG WKDW XQGHU &(5&/$ D 3GLWSRPH @ F E X UQRMD FOH. P
may be other disposals when hazardous materials are moved, dispersed, or released during
ODQGILOO H[FDYDWILRIBA. DQG ILOOLQJIV ~
The Court of Appealsforthe (OHYHQWK &LUFXLW KDV DOVR KHOG WKD
SGLVSRVDO” LV QRW 3OLPLWHG WR LQVWDQFHV ZKHUH D KD]D

HQYLURQPHQ W RBIW ndCarbeFsL | @ hW\Baraland Apartments, 94 F.3d 1489, 1510

(11th Cir. 1996) (citing Kaiser Aluminum, 976 F.2d at 1342). The Eleventh Circuit held that
3&(5&/$TMV GHILQLWLRQ RI pGLVSRVDOY VKRXOG EH UHDG EUR|

DQRG GLVSHUVDO RI KD]DUGR XV Id ¥ty KaBeQNFurviu,1I9V8 K2dQ D IDFLC
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DW W FRQFOXGHG °3:H DJUHH ZLWK WKH )LIWK DQG 1LQ
may occur when a party disperses contaminated soil during the course of grading and filling a
FRQVWUXFM/ &BR.VLWH ~

The Woodmont Defendants argue that the movement of the contaminated soilsin this
FDVH ZzDV QRW D 3GLVSRVDO"™ XQGHU &(5&/$ DQG WKH\ WKHU
EHFDXVH WKH FDVHV LQ ZKLFK VXFK OLDELOLW\ Kih&¥ EHHQ LP
had either been visibly contaminated or which had been taken from a dirty property to a clean
oneeand WKH PRYHPHQW ZRUVHQHG WKH VLWH FRQGLWLRQV ~ "k
Defendants are correct about the facts of these cases, the holdings in those cases were not limited
to such situations. Specifically, the Court of Appealsin CDMG KHOG WKDW D 3GLVSRVDO
&(5&/$% 3LQFOXGHVY QRW RQO\ WKH LQLWLDO LQWURGXFWLRQ F
spreading of contaminantsduetR VXEVHTXHQW DFWLYLW\ °’ ) G 7KLV

limited by the Court of Appeals, or by the Fifth or Ninth Circuitsin Tanglewood and Kaiser,

respectively, to situations where soil that is moved is visibly contaminated or taken from a dirty
PURSHUW\ WR D FOHDQ RQH DQG WKH PRYHPHQW ZRUVHQHG F
PRYHPHQW RI WKH FRQWDPLQDWHG VRLOV RQ WKH 5HVLGHQW
under CERCLA. Similarly, the movement of soils by the Individual Plaintiffsfor various

improvements on their lots (pools, driveways, etc.) may also be considered a disposal under

CERCLA. Thus, Woodmont Builders (as an operator) and Woodmont Court (as an owner) are

PRPs under § 107(8)(2). For the same reasons, any of the Individual Plaintiffs who spread

contaminated soils on their properties when they constructed improvements are PRPs under

8107(a)(1) or (a)(2). Similarly, the Individual Defendants may be PRPs under § 107(a)(2), but,
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as discussed above, there are issues of fact as to the activities that occurred on the Property when
the Individual Plaintiffs owned it and whether any of those activities included earthwork or
movement of soils.

The Plaintiffs also allege that the Woodmont Defendants are PRPs under § 107(a)(3) as

arrangers. (SAC 178.) The Supreme Court recently addressed arranger liability under

&(5&/$ 7KH &RXUW H[SODLQHG WKDW 3XQGHU WKH SODLQ Ol

qualify as an arranger under § 9607(a)(3) when it takes intentional stepsto dispose of a

KD]DUGRXV \BrEndgtenD.@&FSehta Fe Ry. Co., 129 S. Ct. 1870, 1879 (2009) (citing

United States v. Cello-Foil Products, Inc., 100 F.3d 1227, 1231 (6th Cir. 1996)). Plaintiffs admit

that arranger liability under § 107(a)(3) requires an intent to dispose of hazardous substances.
(Pls. 2SSTQ %U +HUH WKHUH LV QR HYLGHQFH WKDW
of ahazardous substance 2 because it is undisputed that Woodmont was unaware of the
contamination in the soils at the time it developed the Residential Lots 2 so it cannot be liable
as an arranger under § 107(a)(3).”
The Plaintiffs aso allege that the Individual Defendants are liable under § 107(a)(1) by

operation of law pursuant to § 101(35)(C):

Nothing in this paragraph or in section 9607(b)(3) of thistitle shall

diminish the liability of any previous owner or operator of such

facility who would otherwise be liable under this chapter.

Notwithstanding this paragraph, if the defendant obtained actual

knowledge of the release or threatened release of a hazardous

substance at such facility when the defendant owned thereal property
and then subsequently transferred ownership of the property to

" Plaintiffs also argue that § 107(a)(4) may provide an additional basis for CERCLA liability
against the Woodmont Defendants but admit that whether they are liable under § 107(a)(4) is not

"R R(

properly EHIRUH WKH FRXUW DW WKLV WLPH EHFDXVH 30DLQWLII

2SSTQ %U Q
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another person without disclosing such knowledge, such defendant

shall betreated as liable under section 9607(a)(1) of thistitleand no

defense under section 9607(b)(3) of this title shall be available to

such defendant.
42U.SC. 8 & 7KH 30DLQWLIIV DUJXH WKDW LI WKH ,QGLYL
knowledgH RI WKH UHOHDVH RU WKUHDWHQHG UHOHDVH RI D KD]
they are treated by operation of law asif they were the current owners of the Residential Lots
under CERCLA 8107(a)(1). (PIs. 2SST1Q % U 7KH\ GvRdh&/thek RZHYHU W I
,QGLYLGXDO '"HIHQGDQWYV 3GLG LQGHHG KDYH VXFK NQRZOHG
(Id.) The Plaintiffs are, therefore, correct, that whether the Individual Defendants are liable

under 8§ 107(a)(1) by operation of law pursuant to § 101(35)(C) is not appropriate for resolution

at thistime.

i CERCLA 8107 (First Count of SAC)

6HFWLRQ Rl &(5&/% 3SHUPLWYV UHFRYHU\ RI FOHDQXS F
FROWULEBKR&eRD ~° 6 &W DW 3 $nay kidoweDunded § SAF() W \

ZLWKRXW DQ\ HVWDEOLVKPHQW. &ettiéh 10 B lovislaPRP /recoler WKLUG S
RQO\ WKH FRVWV LW KDV 3LQFXUUHG” LQ FOHDQLQJ D VLWH
agreement or acourt judgment,i W GRHV QRW LQFXU LWV RZQ FRVWYV RI UHV
reimbursing other parties for their costs. 1d.
Section 107 makes PRPs liable for, among other things:

(A) al costs of removal or remedia action incurred by the United

States Government or a State or an Indian tribe not inconsistent with

the national contingency plan;

(B) any other necessary costs of response incurred by any other
person consistent with the national contingency plan.
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Id. §89607(a)(4)(A)-(B). Until fairly recently, it was unclear whether a PRP could recover from
another PRP under § 107 of CERCLA or whether a PRP was limited to actions under § 113. The

Supreme Court settled that question in Atlantic Research, where it held that PRPs may avail

themselves of both CERCLA 88107(a D QG I 6 &W DW 3>T@KH SO

subparagraph (B) [of § 9607(a)(4)] authorizes cost-recovery actions by any private party,

LQFOXGLQJ 353V~

In order to prove liability under § 107 of CERCLA, aplaintiff must prove:

1) that the defendant is a PRP; 2) that hazardous substances were
GLVSRVHG RI DW D 3IDFLOLW\"’ WKDW WKHUH KDV E
SWKUHDWHQHG” UHOHDVH RI KD]DUGRXV VXEVWDQFH
environment; and 4) that the release or threatened release hasrequired

RU ZLOO UHTXLUH WKH SODLQWLII WR LQFXU SUHVSR!

N.J. Tpk. Auth. v. PPG Indus., Inc., 197 F.3d 96, 103-04 (3d Cir. 1999). The response costs

must be consistent with the national contingency plan. 42 U.S.C. § 9607(a)(4).

First, as discussed above, Woodmont Properties are PRPs because their removal,
stockpiling, and re-spreading of contaminated soil on the Residential Lotsis considered a
SGLVSRVDO™ XQGHU &(5&/% 6HFRQG LW LV QRW GLVSXWHG W
XQGHU &(5&/%$ DQG WKDW GLHOGULQ DQG DUVHQLF DUH ERWK
&(5&/% GHILQHY SUHOHDVH™ WR LQFOXGH 3GLVSRVLQJ "~ VR WK
substances. CDMG, 96 F.3d at 715; 42 U.S.C. § 9601(22).

There is a question, however, regarding the fourth requirement to prove a claim under
CERCLA § ZKHWKHU WKH UHOHDVH KDV UHTXLUHG RU ZLOO U
FRVWY ~ )J)LUVW WKH :RRGPRQW DUJXH-gpr&akpoMheV KH UHPRYDC

FRQWDPLQDWHG VRLOV L H WKH 3 GLVSRVDO DQG SUHOHDV|
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incur response costs because those actions actually improved the condition of the soil. Second,
Woodmont argues that only they, and not the Plaintiffs, have actually incurred response costs.

&(5&/% GHILQHYVY WKH WHUPV 3UHVSRQG™ RU 3UHVSRQVH ™ W
DQG UHPHGLDO DFWLRQ" DQG VWDWHV WKDW WKHVH WHUPV |
42 U.S.C.89601(25). 7TKH WHUPV 3UHPRYH ™ RU , élievaRt pddt,@omBal H GHILQH

[T]he cleanup or removal of released hazardous substances from the
environment, such actions as may be necessary [sic] taken in the
event of the threat of release of hazardous substances into the
environment, such actions as may be necessary to monitor, assess,
and evaluate the release or threat of release of hazardous substances,
the disposal of removed material, or the taking of such other actions
as may be necessary to prevent, minimize, or mitigate damage to the
public health or welfare or to the environment, which may otherwise
result from arelease or threat of release. . . .

w

7KH WHUPV SUHPHG\  dredeffriddi R rd &dnCpét, © Mes- R Q ~

[ T]hose actions consi stent with permanent remedy taken instead of or
in addition to removal actionsin the event of arelease or threatened
release of a hazardous substance into the environment, to prevent or
minimize the release of hazardous substances so that they do not
migrate to cause substantial danger to present or future public health
or welfare or the environment. The term includes, but is not limited
to, such actions at the location of the rel ease as storage, confinement,
perimeter protection using dikes, trenches, or ditches, clay cover,
neutralization, cleanup of released hazardous substances and
associated contaminated materials, recycling or reuse, diversion,
destruction, segregation of reactive wastes, dredging or excavations,
repair or replacement of leaking containers. . . .

1d. §9601(24).
The Court of Appeals has held that cleaning up contamination is central to the definition
Rl 3UHVSRQVH FRVWYV =~ 37KH KHDUW RI WKHVH GHILQLWLRQV

containing and cleaning up hazardousreleases. . . . [T]herefore],] . . . necessary costs of response
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PXVW EH QHFHVVDU\ WR WKH FRQWDL QP RQI#dBic8 FB.HDQ XS R

,OQF Y 'HSTW ,R3Rak3RY, 850 Bd Cir. 1995) (quoting United States v. Hardage,

982 F.2d 1436, 1448 (10th Cir. 1992)) (internal quotation marks omitted). To prevail, the
BODLQWLIIV PXVW VKRZ W K D.\expéiciéd told| eBnRijysités/or ZohpieMeant3 PR Q L H V

IXUWKHU UHOHDVHYV R Bkafk Hoitde® &exAssde. KLEPPWL. [Bd Chémi. Corp.,

228 F.3d 275, 294 (3d Cir. 2000)® (quoting Redland Soccer Club, 55 F.3d at 850) (further

citations omitted); see also Y oung v. United States, 394 F.3d 858, 863 (10th Cir. 2005) (response

FRVW LV RQO\ EQVHIFH VN O R V'iadidl arednidih &R WKRD WDKUHG R X VAnubébO HD VH V'’

Oil Co. v. Borden, Inc., 889 F.2d 664, 669- WK &LU H[SODLQLQJ WKDW 3>

incur response costs, one necessarily must have acted to contain a release threatening the public
KHDOWK RU WKH HQYLURQPHQW~’ 3> 3 @rddied &pensesS arUWLHYV PD
DFWLRQ WR UHFRYHU UHVSRQVH FRVWYV SXUBlaxkHgr$y WR VHFW|

228 F.3d at 294 (citing Key Tronic Corp. v. United States, 511 U.S. 809, 819-20 (1994); Redland

Soccer Club, 55 F.3d at 850).
Thefactsin Black Horse presented the same question as does this case regarding whether
D SDUW\ KDG LQFXUUHG 3UHVSRQVH FRVWV" RU VLPSO\ OLWL.

affirmed that the costs for which the parties invol ved were seeking reimbursement were litigation

8 Plaintiffs argue that the Black Horse GHFLVLRQ ZDV 3LPSOLFLWO\ RYHUUXOHCGC
Appeals because its decision in United Statesv. E.I. Dupont de Nemours & Co., 432 F.3d 161

(3d Cir. 2005) (en banc), explicitly overruled its prior decision in United Statesv. Rohm & Haas

Co. ) G G &LU 30V 1 5HS O Dypddt, however /dkdiotGHF LV LR
overrule the aspect of Rohm & Hass relied upon by the Court of Appealsin Black Horse. The

decision in Dupont overruled Rohm & Hass only in so far as the Court in Dupont held that

3&(5&/% T DXWKRUL]J]HV WKH 8QLWHG 6WDWHV WR UHFRYHU
party removal and remedial actions that are not inconsistent with the National Contingency

30DQ ° ) G DW "KHWKHU WKH 8QLWHG 6WDWHYV FDQ PI

31



Case 2:03-cv-04317-DRD-MAS  Document 219  Filed 09/22/2009 Page 32 of 78

UHODWHG H[SHQVHV QRW :3QIHdéamihndthebilF i) gaeviersthatl HV SRQVH -7
GHPRQVWUDWHG WKH DOOHJHG SUWVWRAVH FRHVWHY | R W RIHR&R/X
IHHV ~ FRYHUHG VHUYLFHY UHQGHUHG IURP 1RYHPEHU
filed in March 1997, and (3) showed a significant charge corresponding to the time period during
which the consultant submitted an expert report in the litigation. Black Horse, 228 F.3d at 294-
95. Finaly, the Court aso noted:
[A]lV DSSHOODQWVY HQYLURQPHQWDO FRQVXOWDQW (
OLPLWHG WR UHYLHZLQJ (VVH[TV TXDUWHUO\ UHSRU\V
DEP, and to providing appellants with a summary or analysis of
(VVH[YV SURJUHVY LQ FRPSOHWLQJ LWV UHPHGLDWLF
effortsin accordance with the approved Clean-Up Plan. Indeed, ESI
ZDV QRW LQYROYHG LQ (VVH[YV FOHDQXS HIIRUW LW
investigation of the Property nor gathered data for that purpose. In
RXU YLHZ WKH QDWXUH RI (VVH[TV UHVSRQVLELOLWL
described in therecord thus confirmsthat it was retained to assess, for
litigation purposes, whether Essex was complying with its contractual
responsibility to cleanup the Property pursuant to the requirements set
out in the Clean-Up Plan.
Id. at 295.
+HUH 30DLQWLIIV DUJXH WKDW WKH\ KDYH LQFXUUHG W?Z
(Pls. 5HSO\ %U PRHERWKXRIWKKHVH FRVWY ZHUH IRU VHUY
GHYHORSLQJ UHPHGLDO VWVHUIB. WSS, thiel Aeolifsd pAfti éipdtestiR P HV -~
PHHWLQJY DQG FRQIHUHQFHYV ZLWK WKH 1-'(3 3SDERXW WKH LC
IndividuDO 30DLQWUdIVY KRRPHBODLQWLIIV DOOHJH WKDW WKHVH
VHSDUDWH IURP WKH FR QdGIX.F WeyRrondhithbet e cdéts tbDthesk lkgd -~
VHUYLFHV DUH QHFHVVDU\ UHVSR Q Visiclésgé\Mied 6 theldduBl X VH 3OD Z\+

cleanup may constitute a necessary cost of response in and of itself under the terms of

Black Horse, nor isit anissuein this case.
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§ D %]d. citing Key Tronic, 511 U.S. at 819-20.)

6HFRQG WKH 30DLQWLIIVY] HQYLURQP HiQatibiesFRQV X OW D (
designed to lead to the clean up of the Homes. * (1d.) They argue that those activities were also
necessary response costs. Whitestone has analyzed sampling data from the Residential Lots,
evaluated alternatives for remediation of the Residential Lots, and communicated with the
NJDEP regarding the appropriate permanent remedies for the properties. On September 14,
2007, Whitestone sent a letter to the Plaintiffs regarding its review of the July 2007 RIRA/RAW
provided by Woodmont. (See May 14 Smithson Cert. EX. TT.) On November 16, 2007,
KLWHVWRQH VHQW D OHWWHU WR WKH ,QGLYLGXDO 30DLQWI
RAW. (ld. KLWHVWRQH FRQFOXGHG WKDW WKH 5%: ZzDV LQVXIIL
delineationof contamiQDQWYVY KDV QRW EHHQ SURSHUO\ FRPSOHWHG W
limited, and thepost- UHPHGLDO VDPSOLQJ &) DQNdvemie®D 06T XDWH ~
FRXQVHO IRU WKH 30DLQWLIIV VHQW :KLWHVWRQH&V 1RYHPE

WKH 1-'(3 VHQW D 31RWLFH RI '"HILFLHQF\" WR :RRGPRQ

RAW. (ld. Ex. KK.) Many of the deficiencies noted by the NJDEP were the same as those
pointedouti Q :KLWHVWRQHYV 1RYeHPEHU

Citing WKH 6XSUHPH & R XeWThiic, relffantifsRrQuelth@ the work
SHUIRUPHG E\ WKHLU FRXQVHO LV WKH W\SH RI ODZ\HUVTY ZRI
DQG WKXV 3PD\ FRQVWLWXWH D QHFHVVDthetefrR&fW RI UHVSRQ\
8§ D % 8 6 DW 7KH W\SH RI ZR UK¢y WdatioW IHOO LQ
however, was identifying other PRPs. Id. The Court explained,

Tracking down other responsible solvent polluters increases the

33



Case 2:03-cv-04317-DRD-MAS  Document 219  Filed 09/22/2009 Page 34 of 78

probability that a cleanup will be effective and get paid for. Key
Tronic istherefore quiteright to claim that such efforts significantly
benefited the entire cleanup effort and served a statutory purpose
apart from the reallocation of costs. These kinds of activities are
recoverable costs of response clearly distinguishable from litigation
EXPenses. . . .

This reasoning does not extend, however, to the lega services

performed in connection with the negotiations between Key Tronic

and the EPA that culminated in the consent decree. Studiesthat Key

7TURQLFYY FRXQVHO SUHSDUHG RU VXSHUYLVHG GXUL
may indeed have aided the EPA and may also have affected the

ultimate scope and form of the cleanup. We nevertheless view such

work as primarily protecting .H\ 7URQLFYfYV LQWHUHVWY DV D GHIHC
the proceedings that established the extent of its liability. Assuch,

WKHVH VHUYLFHVY GR QRW FRQVWLWXWH SQHFHVVDU\
not recoverable under CERCLA.

Id. at 820-21. ThePlaintiffsarguethat WKHLU FRXQVHOTV GLVFXVVLRQV DQG P
ZHUH 3ZKROO\ VHSDUDWH IURP WKLV FRQGXFW RI WKH OLWLJ
FRXQVHO UHTXHVWHG WKDW WKH 30ODLQWLIIV] FRXQVHO DWW
explanation,hoZHYHU RI KRZ WKLV ZRUN ZDV 3 FORVHO\ WLHG WR W
KeyTronic RU KRZ WKLV ZRUN ZDV SQHFHVVDU\ WR WKH FRQWDLC

UHOHDVHYV ~ DV UHTXLUHG E\ DQRW RédlahdSardatClubSHREBZ KLFK 30

at 850.°
The Defendants are correct that, just asin Black Horse, the Plaintiffs here did not perform
any investigation or remediation but, rather, retained a consultant and lawyers to review work

performed by others and provideexper WLVH LQ OLWLIJDWLRQ 7KH IDFW WKDW

® Plaintiffs also cite to an unpublished decision of the Court of Appeals, Action Manufacturing

Co., Inc. v. Simon Wrecking Co., Inc., 287 Fed. Appx. 171, 176-77 (3d Cir. 2008), which stated

WKDW 3>W@KH IDFW WKDW VRPH RI WKH FRW\ltégnaZiMdJH LQFXUU
UHPHGLHYVY GRHVY QRW UHQGHU VXFK FRVWV XQQHFHVVDU\ =~ 7
in compliance with a consent decree, pursuant to CERCLA § 122, and were thus presumed to be
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WKH 1-'(3 DVNHG WKDW 30DLQWLIIV]T FRXQVHO DWWHQG D PH
WKDW FRXQVHOYY ZRUN ULVH WR WKH OHYHO RI ZRUN *QHFH)
hazardousrde HDVHYV ~ $QG HYHQ LI :KLWHVWRQHYV FRPPHQWV RQ
DILTHFWHG WKH 1-"(31V UHVSRQVH WR LW DQG WKHUH LV QR H
case), the fact remains that Whitestone only provided comments on the work of others.

Additionally, Mr. Uzzo of Whitestone testified that he did not recommend that the Plaintiffs

conduct any investigation or remediation of their properties; he did not recommend that they

SVKRXOG VWHS RXWVLGH RI WKLV DM#yLFRHenPE)BaCeHH B GLDWH R
8 at 118:5-19.) Finaly, al of the claimed response costs by the Plaintiffs were incurred years

after the discovery of the contamination on the property and years after this litigation

commenced. One of the purposes behind CERCLA is to encourage the prompt clean-up of

environmental contamination. See E.I. DuPont de Nemours & Co. v. United States, 508 F.3d

G &LU &(5&/$YV EURDG UHPHGLDO SXUSRVH LV V

hazardous waste sites and to shift the costs of environmental response from taxpayers to the
parties who benefited from the hazardous wastes that caused the harm). Allowing the Plaintiffs
to claim that their costsin this case were response costs would not further the purposes of
CERCLA because there is no evidence that the actions of their consultants or counsel furthered
the cleanup of the Residential Lots.

Similarly, there is no evidence that the Plaintiffs will incur response costs. The evidence
submitted by the parties indicates that the Woodmont is working with the NJDEP to finalize a

RAW that is acceptable to the NJDEP, which Woodmont will then be bound to implement. No

response costs in compliance with the national contingency plan.
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evidence has been presented to the court that the Plaintiffs will incur any costs when Woodmont
implementstheR $ : 7KH 30DLQWLIIV DUJXH WKDW WKH\ sPD\ LQFXU
RUGHU RI SOXV SHU ORW IRU UHVWRUDWLRQ
evidence that they will incur any costs at all to remediate the soils at the Residential Lots.
Because the Plaintiffs have not incurred response costs under CERCLA, the Woodmont
'"HIHQGDQWVY PRWLRQ IRU VXPPDU\ MXGJPHQW GLVPLVVLQJ &
iii. CERCLA 8 107 (First and Second Counterclaims)
The Woodmont Defendants allege that the Individual Plaintiffs are liable under CERCLA
§ 107(a)(1) as current owners™ of the Residential Lots and under § 107(a)(3) as arrangers. With
respect to liability as an arranger, as discussed above, the Supreme Court recently explained that,
3XQGHU WKH SODLQ ODQJXDJH RI WKH VWDWXWH DQ HQWLW\

ZKHQ LW WDNHV LOQWHQWLRQDO VW H SBirMWiRN GarieBRIZIE. R| D KD]

Ct. at 1879 (2009) (citing Cello-Fail Prods., Inc., 100 F.3d at 1231). Thereis no evidence that
the Individual Plaintiffs took stepsto intentionally dispose of a hazardous substance at the
Residentia Lots, so they cannot be liable under 8§ 107(a)(3) as arrangers.

7KH 30DLQWLIIV BQWHRBMQWK H G HOM)@FHOMAR)OLDELOLW\ XQ
3&(5&/%$TV LQQRFHQW RZQHU GHIHQVH HQFRXUDJHV SURVSHFV
LQYHVWLCDWEIRBARYVI6 F.3d at 721. The innocent owner defense requires, inter alia,
W KDW 3> D the\def endentbeii ke the facility the defendant did not know and had no

reason to know that any hazardous substance which is the subject of the release or threatened

19 paintiffs correctly note that Dr. and M's. Bari are no longer the owners of 19 Bonnieview
Lane, so they cannot be held liable as current owners under CERCLA 8 107(a)(1). Thefirst
counterclaim, asit relatesto Dr. and Ms. Bari, is therefore dismissed.
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UHOHDVH ZDV GLVSRVHG RI RQ L Q60IR36)(A) (Y (eipkasis bied). O L W\ -
&(5&/$ SURYLGHV H[SOLFLW JXLGDQFH RQ KRZ D GHIHQGDQW
NQRZ" RI D SULRU GLVSRVDO

To establish that the defendant had no reason to know ... the

defendant must have undertaken, at the time of acquisition, al

appropriate inquiry into the previous ownership and uses of the

property consistent with good commercial or customary practiceinan

effort to minimize liability. For purposes of the preceding sentence

the court shall take into account any specialized knowledge or

experience on the part of the defendant, the relationship of the

purchase price to the value of the property if uncontaminated,

commonly known or reasonably ascertainable information about the

property, the obviousness of the presence or likely presence of

contamination at the property, and the ability to detect such

contamination by appropriate inspection.
Id. § % &(5&/% WKXV FRQWHPSODWHY WKDW SURVSHFWL
DSSURSULDWH LQTXLUDSBQR ALIMONHQI@PVMSHIFQVERQ

The Plaintiffs argue that the purchasers of eight of the Individual Plaintiffs§ KR Brél V

statutorily exempt from current owner liability because they satisfied the requirements for the
SERQD ILGH SURVSHFWL {PH. 15 B BPEtkaDSUrki J. 78, Eltihd) @2UES.C.
8§ % LLL U 7TKRVH ,QGLYLGXDO 30DLQWLIIV FC
ILGH SURVSHFWLYH SXUFKDVHUV" EHFDXVH WKH\ SXUFKDVHG
the Small Business Liability Relief and Brownfields Revitalization Act amendmentsto CERCLA
EHFDPH HIITHFWLYH DQG WKH\ VDWLVILHG WKH UHTXLUHPHQW
to the purchase of residential property, al that is required of nongovernmental or noncommercial

purchasersisthatthey FRQGXFW 3D IDFLOLW\ LQVSHFWLRQ DQG WLWOH

IXUWKHU LQYHVW L JIBOM40RB)ii1). It is@ndisplitedthat the following

37



Case 2:03-cv-04317-DRD-MAS  Document 219  Filed 09/22/2009 Page 38 of 78

Individual Plaintiffs, who purchased their homes after January 11, 2002, conducted afacility
inspection and obtained atitle report that revealed no basis for further investigation: Juan F. and
Rafael Hernandez; Keith Hamilton; G. Thomas and Sharon Perrone; James and Diane Sadowski;
Yi Lu and Bruce Tang; Daniel and Pauline Roh; Louise Ann and Bruce Dostal; and Joseph and
Bobbi Intile. (May 14 Smithson Cert. Ex. LL.) The Woodmont Defendants argue that the
30DLQWLIIV DOVR KDYH WR SURYH WKDW WKH\ SH[HUFLVH>GAQ@
substances found at the facility by taking reasonable steps to (i) stop any continuing release; (ii)
prevent any threatened future release; and (iii) prevent or limit human, environmental, or natural
resource exposure to any previously released hazardoussubst DQ FH -~ 'HIV  2SSTQ %U
quoting 42 U.S.C. § 9601(40)(D).) Thisprovision, however, only appliesif hazardous
substances are found at the facility. The Individual Plaintiffs listed above conducted an
inspection and did not find any hazardous substances, so the provisions of 42 U.S.C.
8 9601(40)(D) do not apply to them. Juan F. and Rafael Hernandez; Keith Hamilton; G. Thomas
and Sharon Perrone; James and Diane Sadowski; Yi Lu and Bruce Tang; Daniel and Pauline
Roh; Louise Ann and Bruce Dostal; and Joseph and Bobbi Intile have, thus, satisfied the
requirements for the innocent owner defense.
The remaining Individual Plaintiffs purchased their homes before January 11, 2002, at
ZKLFK WLPH WKH 30DLQWLIIV DGPLW WKD&degrée(@ @ue$ ZDV XQFO
GLOLJHQFH UHTXLUHG XQRBHUOBMFVWXR® - E 7KH RULJLQDO
defense in CERCLA provides that one will not be liable under § 107(a) if the release or threat of
release of a hazardous substance and the damages resulting therefrom were caused solely by:

an act or omission of athird party . . . if the defendant establishesby a
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preponderance of the evidence that (a) he exercised due care with
respect to the hazardous substance concerned, taking into
consideration the characteristics of such hazardous substance, inlight
of al relevant facts and circumstances, and (b) he took precautions
against foreseeable acts or omissions of any such third party and the
consequences that could foreseeably result from such acts or
omissions.
42U.SC. 8 E 3'XH FDUH" LV QRW GHILQHG DV XVHG LQ WKL
UHDVRQ QRW WR DGRSW WKH GHILQLWLRQ RI 3GXH FDUH"™ ZLW
amendment to CERCLA. Becauseit is undisputed that the remaining Individual Plaintiffs also
conducted afacility inspection and obtained atitle report that revealed no basis for further
investigation before they purchased their homes, the court finds that they satisfied the due care
defense under CERCLA and are therefore not liable under 8 107.
The 3 O D L Qrigtibr 1o $ummary judgment dismissing the First and Second Counts of
the Counterclaim is therefore granted.
iv. CERCLA § 113 (Second Count of SAC)
In the Second Count of the SAC, Plaintiffs allege that, if they are adjudged liable under
CERCLA 8 107(a)(1), the Defendants are liable to them pursuant to CERCLA § 113(f)(1).
6HFWLRQ Rl &(5&/% 3DXWKRUL]JHVY D FRQWULEXWLRQ DF
stemming fromanaction LQVWLWXWHG XQGHU > & (5 &fl$Resedrch, 12RU T D
Ct. at 2338. Section 113(f)(1) provides, in relevant part:
Any person may seek contribution from any other person who is
liable or potentially liable under section 9607(a) of thistitle, during or
following any civil action under section 9606 of this title or under

section 9607(a) of thistitle.

42 U.S.C. § 9613(f).
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Because the claims against the Plaintiffs under CERCLA 8 107 are dismissed, the
SODLQWLIIV ICERUIDALSA1XiQnét. U he Second Count of the SAC istherefore
dismissed.

V. CERCLA § 113 (Third Count of Counterclaim)

In the Third Count of the Counterclaim, the Woodmont Defendants make a claim against
the Individual Plaintiffs for contribution under CERCLA 8§ 113. Because the Woodmont
Defendants are not liable under CERCLA § 107, their counterclaim against the Plaintiffs under
§ 113 fails. The Third Count of the Counterclaim is therefore dismissed.

Vi. Declaratory Judgment Under CERCLA (Third Count of SAC)

30DLQWLIIVY27fkriade@ar&dRy§ugient under CERCLA § 113(g)(2) 2 is
dependent upon a successful claim under 8 Rl &(5&/$% %HFDXVH 30DLQWLIIVY |
§ LV GLVPLVVHG WKH "HIHQGDQWVY PRWLR®@ThRRedf VXPPDU\ M
the SAC isalso granted.
C. RCRA § 7002 (Fourth Count of SAC)

The Plaintiffs allege in the Fourth Count of the SAC that Woodmont Properties and the
,QGLYLGXDO '"HIHQGDQWY DUH OLDEOH XQGHU WKH 5HVRXUFH
42 U.S.C. §6901 et seq.

35&5$ LV D FRPSUHKHQVLYH HQYLURQPHQWDO VWDWXWH

GLVSRVDO RI VROLG DNpeGhrig 2 KBCQWE RNX.\Vo18 D.S. Wr$] 483 (1996)

(citing Chicago v. Envtl. Def. Fund, 511 U.S. 328, 331-332 (1994)). Unlike CERCLA, RCRA

5LV QRW SULQFLSDOO\ GHVLJQHG WR HIIHFWXDWH WKH FOHD

ZKR KDYH DWWHQGHG WR WKH UHPHIG.LPMNWVRIKUR I5 B RHMMVURDP®IC
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SXUSRVH 3LV WriratioH & baratlowy Wabkte ad to ensure the proper treatment,
VWRUDJH DQG GLVSRVDO RI WKDW ZDVWH ZKLFK LV QRQHWK
DQG IXWXUH WKUHDW WR KXP D Qd.KgHobrQ %7 K. SICBGE0A()H THEQ Y LUR Q |
United States Environmental Protection Agency has chief responsibility for the implementation

and enforcement of RCRA, but RCRA also contains a provision to permit private citizensto

enforce the law in some circumstances. Id. at 483-84. The citizen suit provision does not

SURYLGH IRU D UHPHG\ IRU SDVW FOHDQXS FRVWYV EXW UDW|
SUHVHQW RU REYLDWHYV WKH ULUlLV&48l I XWXUH pLPPLQHQWY KI

In order to state a claim under RCRA, a plaintiff must show,

(1) that the defendant is a person, including, but not limited to, one
who was or is a generator or transporter of solid or hazardous waste
or one who was or is an owner or operator of a solid or hazardous
waste treatment, storage, or disposal facility; (2) that the defendant
has contributed to or is contributing to the handling, storage,
treatment, transportation, or disposal of solid or hazardouswaste; and
(3) that the solid or hazardous waste may present an imminent and
substantial endangerment to health or the environment.

InterfaithCmty. Org. Y +RQH\ZH O (3996.3u 948, 25833d Cir. 2005)

The Woodmont Defendants make essentially two arguments why summary judgment
VKRXOG EH JUDQWHG GLVPLVVLQJ WKH 3J@aue@anel V] FODLP X
Plaintiffs failed to give the EPA Administrator the required notice 60 days before they filed this
suit. See42 U.S.C. §6972(b)(1). The Plaintiffs, however, have provided documentation that
they did indeed provide the proper notice. (See June 4 Smithson Cert. Ex. FFF.) The Defendants

do not contest the validity of thisnotice in their reply papers.

Second, the Woodmont Defendants argue that the Plaintiffs have failed to establish that
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Woodmont Properties and the Individual DefendantshDYH FRQWULEXWHG RU DUH FRC
past or present handling, storage, treatment, transportation, or disposal of any solid or hazardous
waste which may present an imminent and substantial endangerment to health or the
HQYLURQPHQW 6972(a)(8)(B). & heyt argue both that they have not disposed of
KDJDUGRXV ZDVWH DQG WKDW WKHUH LV QR 3LPPLQHQW DQG
HQYLURQPHQW ~ 'HIV YJABdRstissed gt Section (11)(B)(ii), the
Woodmont DefendD QWY PD\ KDYH 3GLVSRYV lgaé&fimed ukder AERCER XV ZDVWH
Because & (5&/$ DGRSWV WKH GHILQLWLRQ RI 3GLVSRVD®ZE DQG 3K|
42 U.S.C. 88 9601(29) and 6903, the Woodmont Defendants may also have disposed of
hazardous waste under RCRA. However, because thereis an issue of material fact at least as to
ZKHWKHU WKHUH LV DQ 3LPPLQHQW DQG VXEVWDQWLDO HQGE
summary judgment is not appropriate on this count.

In order to provethat waste 3P D\ SUHVHQW DQ LPPLQHQW DQG VXEVWL
KHDOWK RU WKH HQYLURQPHQW ~

[P]laintiffs need only demonstratethat thewaste ... 3P D\ SUHVHQW ™ DQ

imminent and substantial threat.... Similarly, the term
SHQGDQJHUPHQW ™ P H potgntiallhan,kand HoBswoH QHG R U
require proof of actual harm. ... The endangerment must also be

SLPPLQHQW™ >PHDQLQJ@ WKUHDBEtARY WR RFFXU LPPF
WKH RSHUDWLYH ZRUG LV 3PD\ " KRZHYHU WKH SODL
that thereisapotential for animminent threat of seriousharm . . . [ag]

DQ HQGDQJHUPHQW LV VXEVWDQWLR®RO LI LW LV 3VHUL
environment or health.

Interfaith Cmty. Org., 399 F.3dat 258. 35& 5%V pVXEVWDQWLDOY UHTXLUHPHQ\

guantification of the endangerment (e.g., proof that a certain number of personswill be

exposed... RU WKDW D ZDWHU VXSSO\ ZLOO EH |&Rg@iidd PLQDWHG W
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United States v. Union Corp., 259 F. Supp. 2d 356, 399-400 (E.D. Pa. 2003) (internal quotation

PDUNV RPLWWHG 5DWKHU 3DQ HQGDQJHhUguetiag\@oxd, V uVXEVW
256 F.3d at 300 (internal quotationsmarks RPLWWH G RU 3Ll WKHUH LV VRPH UH
concern that someone or something may be exposed to arisk of harm . . . if remedial action is not

W D N H.Qquioting Union Corp., 259 F. Supp. 2d at 400 (internal quotation marks omitted)).

There is a question of fact asto whether the contaminated soils at the Residential Lots

may present a substantial endangerment. In its September 2007 report prepared for Woodmont

Court, EWMA described sampling of soil in the Residential Lots and the results of testing that
soil for arsenic and dieldrin. Many of the samples did contain arsenic and dieldrin at levels

above the RDCSCC, but a magjority of the samples did not contain arsenic and dieldrin at levels

above the RDCSCC. (May 14 Smithson Cert. EX. Y.) In their June 4, 2003 |etter, Mr. Zelley

DQG OU 3DXOLVWDLWLV RI ODVHU FRQFO At@ihe®iitatewils>D @ UV H
WKURXJKRXW" WKH 30DLQWLIIVY QHLJKERUKIRBGXEB) OHYHOV
While it seems undisputed that at |east some of the samples exceed the RDCSCC for arsenic and

dieldrin, it is unclear whether this situation may present a serious endangerment. Thereisno

testimony from any experts regarding whether the soil contamination at the Residential Lots may

present aseriousthreat.” . QGHHG WKH 30DLQWLIIV] FRQVXOWDQW O0U &
offer such an opinion and did not even recommend that the Plaintiffs undertake any investigation

or remediation of the soils at the Residential Lots other than to pursue thislitigation. (May 13

Henig-Elona Cert. Ex. 8 at 118:5-19.) Additionally, the fact that, in the six years since they

! The Plaintiffs argue that the chemicals at issue are known to cause various cancers and damage
to the brain and nervous systems of children, but they offer no evidence texpert opinion or
otherwise +that the soil conditions specifically at the Residential Lots pose such a danger.
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learned of the contamination, none of the Plaintiffs have undertaken to remediate the
contaminated soils on their own or moved away due to their perception of the danger weighs

against their argument that they believe there is an imminent and substantial endangerment to

their health or the environment.*

The :RRGPRQW '"HIHQGDQWVY PRWLRQ |RWDVYRRPD VATMPFON PR
partial summary judgment on the Fourth Count of the SAC are denied.
D. The Spill Act (Fifth Count of SAC)

The Spill Act isthe New Jersey analog to CERCLA. SC Holdings, Inc. v. A.A.A. Realty

Co., 935 F. Supp. 1354, 1365 (D.N.J. 1996). Like CERCLA, the Spill Act isastrict liability
statute that prohibits the discharge of hazardous substances and provides for the remediation of
spills. 1d. The Spill Act provides for two causes of action: one to recover clean-up costs from
dischargers (contribution claim), N.J. Stat. Ann. 58:10-23.11f(a)(2), and one to recover damages
from the NJDEP, or Spill Compensation Fund, N.J. Stat. Ann. 58:10-23.11k.

The Plaintiffs have made a claim to recover from the Spill Fund (separate from this

litigation) and, here, make a claim under the Spill Act against Woodmont and the Individual

12 1n support of their argument on this count, the Plaintiffs also provide certifications regarding

WKH DFWLRQV RI FHUWDLQ ,QGLYLGXDO 30DLQWLIIV 30V ¢
Bonnieview Lane attempted to sell their home in the spring of 2006. It seemed to them that once

potential buyers learned about the pesticide contamination in the soils, they would lose interest in

the home. Evenif thiswere an undisputed fact, the fact that buyers seemed to lose interest in the

KRPH DIWHU WKH\ OHDUQHG RI WKH SHVWLFLGH FRQWDPLQDYV
LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW WR KHDOWK |
that these buyers are experts in health or environmental fields, and their loss of interest is not

evidence of an imminent and substantial endangerment. Similarly, the decisions of Mr. Perrone

at 11 Bonnieview Lane and Mr. Lee at 15 Bonnieview Lane not to use their yards or to wear a

surgical mask while cutting the grass are not evidence that there is an imminent and substantial

endangerment to health or the environment because Mr. Perrone and Mr. Lee do not have any

expertise upon which to base such an opinion. No other Plaintiffs presented testimony or other
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Defendants. The provision of the Spill Act relating to recovery from dischargers states:

Whenever one or more dischargers or persons cleans up and removes
adischarge of a hazardous substance, those dischargers and persons
shall have aright of contribution against al other dischargers and
personsin any way responsi ble for adischarged hazardous substance
or other persons who are liable for the cost of the cleanup and
removal of that discharge of a hazardous substance. In an action for
contribution, the contribution plaintiffs need prove only that a
discharge occurred for which the contribution defendant or
defendants are liable pursuant to the provisions of subsection c. of
section 8 of P.L.1976, c. 141 (C.58:10-23.11g), and the contribution
defendant shall have only the defensesto liability availableto parties
pursuant to subsection d. of section 8 of P.L.1976, c. 141 (C.58:10-
23.119).

N.J. Stat. Ann. 58:10-23.11f(a)(2)(a). In the Fifth Count of the SAC, the Plaintiffs claim that
they are entitled to recover costs against Woodmont and the Individual Defendants under N.J.
Stat. Ann. 58:;10- J F 7TKDW SRUWLRQ RI WKH 6SLOO $FW SURYI
discharged a hazardous substance, or isin any way responsible for any hazardous substance, shall
be strictly liable, jointly and severally, without regard to fault, for all cleanup and removal costs
QR PDWWHU E\ ZKRP LQFXUUHG ~
7KH 6SLOO $FW GHILQHYV 3FOhr8@aktpaD8B3 G UHPRYDO FRVWYV
all direct costs associated with a discharge, and those indirect costs
that may be imposed by the department pursuant to section 1 of
P.L.2002, c. 37 associated with adischarge, incurred by the State or
its political subdivisions or their agents or any person with written
approval from the department in the: (1) removal or attempted
removal of hazardous substances, or (2) taking of reasonable
measuresto prevent or mitigate damageto the public health, safety, or
welfare, including, but not limited to, public and private property. . . .

N.J. Stat. Ann. 58:10- E 7KH 6SLOO $FW GRHV QRW DXWKRUL]H 3GD

distress, enhanced risk of disease, |oss of enjoyment of property, and other economic and

evidence that they have reduced the use of their yards due to the contamination.
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| L Q D Q F L DE2hrkeD. Eoh Corp., 145 N.J. 144, 155 (1996).

Asexplained abovein the context of the SODLQWLIIVY FODLPV XQGHU &(5&/9
have not incurred any cleanup or removal costs related to the contamination in the soil at the
Residentia Lots. Rather, they have incurred costs only for litigation related expenses. The Spill
$FW GHILQHYV SFOHDQXS DQG UHPRYDO FRVWV™ WR LQFOXGH E
GLVFKDUJH DQG LQGLUHFW FRVWV® LPSRVHG E\ WKH 1-'(3
FOHDQXS RU SDLG IRU FOHDQXS VRWWKH\ KD HWRRVEQDIFXW Ul
WKDW WKH\ KDYH LQFXUUHG SLQGLUHFW FRVWV™ XQGHU WKH
order for a private party to obtain reimbursement for such costs, he must obtain written approval
from the NJDEP for these costs and the Plaintiffs have not done so. N.J. Stat. Ann. 58:10-

23.11b; see, e.q., Interfaith Cmty. Org. v. Hone\ Z H O Q IndQ XBIFOSupp. 2d 796, 867 (D.N.J.

FRQFOXGLQJ S WKDW VXFK FRVWY ZHUH DSSUBEPHG E\ DQ

DQG WKXV DUH UHFRYHUDEOH XQGHU WKH 6SLOO $FW °

TheWoodmont ' HIHQGDQWVY PRWLRQ IRU VXPPDU\ MXGJPHQW C
the SAC is granted.
E. New Jersey Consumer Fraud Act (Sixth Count of SAC)

7KH 1-&)$ PDNHV LW X QGHUDARWER XRH TDR¥XSQFRQVFLRQDEO!
practice, deception, fraud, false pretense, false promise, misrepresentation, or the knowing
conceal ment, suppression, or omission of any material fact . . . in connection with the sale or

advertisementof anymHUFKDQGLVH RU UHDO HVWDWéeNICFA - 6WDW $QC

B8QGHU WKH 1-&)$ WKH WHUP 3SHUVRQ " LQFOXGHV DQ\ 3SDU\
business entity or association.. = 1 - 6WDW -1 @Qler the NJCFA, Woodmont
&RXUW :RRGPRQW %XLOGHUVY DQG $VVRFLDWHG 6DOHV TXDO
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SSURYLGHV D UHPHG\ IRU DQ\ FRQVXPHU ZKR KDV VXIIHUHG D
property, real or personal, asaresult of [aviolation of theNJCFA @ § LQFOXGLQJ WUHEOH

cosWV DQG DWWRHQWH\ WL UMW 8 Q | 1IRIN.1 P51 350 (2208) @ddting N.J

Stat. Ann. § 56:8- %HFDXVH WKH 1-&)$ LV UHPHGLDO OHJLVODWLR

FRQVWUXHG OLEHUD O O \CtxQ. $&r¥ Rokbubk|& ICR,Q38 X B. &, 15(1994).

37TR FRQVWLWXWH. PRIOQN EXWUL QU XS UDFWLFH LQ TXHVWLRQ P
stand outside the norm of reasonable business practice in that it will victimize the average

consumer ... “Dabushv. Mercedes-Benz USA, LLC, 378 N.J. Super. 105, 115 (App. Div.

2005) (citing N.J. Citizen Action v. Schering-Plough Corp., 367 N.J. Super. 8, 13 (App. Div.

7R VWDWH D FODLP XQGHU WKH 1-&)$% D SODLQWLII PX\
defendant; 2) an ascertainable loss by plaintiff; and 3) a causal relationship between the unlawful

FRQGXFW DQG WKH BoganH W Wathao Doige e QLEARM. 543, 557 (2009)

(citation omitted).
In order to state a claim under the NJCFA, the Plaintiffs must first allege unlawful
FRQGXFW 7KH 1-&)% 3 VHWV IRUWK WKUHH JHQHUDO FDWHJRL

NQRZLQJ RPLVVLRQV DQG Bodland\J Yva i Bddde YWe BR@BDWLRQV

N.J. Super. 267, 272 (App. Div. 2007) (citing Cox 1- DW 37KH SURKLELWHG

DFWV GR QRW UHTXLUH S W&jirdv.RNodd@ont FropsttiesVIR .@.1384ANHD G -~

6 XSHU $SS LY 32QH ZKR PDNHV DQ DIILUPDWLY
even in the absence of knowledge of the falsity of the misrepresentation, negligence, or the intent

W R G H FK3dnnil. Weichert Co. Realtors, 148 N.J. 582, 605 (1997) (citations omitted).

32Q WKH RWKHU KDQG WKH >1-&)$@ VSHMERRQ PXYOA BH RXIQRIEZV
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DQG FRPPLWWHG ZLWK pL QW38N . WRpd @ BX(EitthgWH.GttD Q FH -
Ann. 8§ 56:8-2).

The Plaintiffs alege that the Woodmont Properties and Associated Sales violated the
NJCFA intwoways. (Pls. § 5HBrA9.) First, they made oral representations to the Individual
30DLQWLIIV WKDW WKH VRLOV DW WKH 5HVLGHQWLDO /RWV Z
effort to determine the actual conditions of the topsoil. (Id.) Second, they published
adveUWLVHPHQWYV WKDW WKH 5HVLGHQWLDO /RWV ZHUH 3QDWX
FKLOGMHQ®%WRWK RI WKHVH DOOHJHGO\ XQODZIXO DFWV DUH 3]
proof of intent to mislead. The Plaintiffs do not allege any unlawful omissions on the part of the
Defendants.

I OU 7RPEDFNTYVY $O0OHJHG OLVUHSUHVHQWDWLRQ

In support of their argument regarding the oral representations that the Residential Lots
KDG 3JRRG WRSVRLO ~ WKH 30DLQW LdplaintifsE Briardn WeiioBe, WKH FHU
Daniel Roh and James Sadowski. Each of these plaintiffs stated that they spoke with Edward
Tomback prior to purchasing their homes on Bonnieview Lane. Ms. Perrone stated that Mr.
Tomback represented to her that, during the development of the Residential Lots, the topsoil had
EHHQ UHPRYHG DQG UHSODFHG ZLWK 3lUHVK WRSVRLO ° 0D\
12.) Mr. Roh stated that Mr. Tomback made the same representation to him but used the term
3JRRG \(NRay D1, 2009 Certification of Daniel Roh §2.) Mr. Sadowski stated that Mr.
Tomback represented to him that during the devel opment process at the Residential Lots
Woodmont would replace the topsoil. (May 12, 2009 Certification of James Sadowski 1 2.)

There is no evidence that any of the other Individual Plaintiffs received these representations
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UHJDUGLQJ WK HaidltkeiR iG né"RdBr¢eRd_sibw the required causal relationship
between this alleged misrepresentation and aloss on the part of the those Individual Plaintiffs
who did not receive the misrepresentation. This claim of amisrepresentation under the NJCFA
istherefore limited to the three plaintiffs who allege to have received the misrepresentation.

The Woodmont Defendants make three arguments regarding this claim under the NJCFA.

First, they argue that this claim would be properly asserted only against Mr. Tomback, who is
not a party to thislitigation. Mr. Tomback testified that he was never employed by Associated
Sales but acted as the broker to sell the homes on the Residential Lots. The Plaintiffs argue that
Mr. Tomback was the agent of Woodmont Properties and Associated Sales. The Supreme Court
of New Jersey has held that real estate brokers, agents and sal espersons representing professional

sellers of real estate are subject to the provisions of the NJCFA. _Strawn v. Canuso, 140 N.J. 43,

60 (1995) superseded by statute on other grounds, L. 1995, c. 253 (codified at N.J. Stat. Ann.

46:3C-10)). Additionally, under theN-&)$ WKH WHUP 3SHUVRQ  LQFOXGHV 3D
his legal representative, partnership, corporation, company, trust, business entity or association,

and any agent, employee, salesman, partner, officer, director, member, stockholder, associate,

trutHH RU FHVWXLV TXH WUXVWH Q VI(dy\(esnphasid ®lidlee). @ redl - 6WDW

HVWDWH EURNHU DFWV DV WKH R AGpHkins V] FoxiBJLH4Z0 Réaltos, WKH VDO

132 N.J. 426, 440 (1993) (citing Ellsworth Dobbs v. Johnson, 50 N.J. 528 (1967) (other citations

omitted)). Thus, the Defendants may be held liable under the NJCFA for the actions of Mr.

Tomback, their agent. See Gardner v. Rosecliff Realty Co., 41 N.J. Super. 1, 9 (App. Div. 1956)

3>$@ SULQFLSDO PDREHRKIKBGIGHLY DIRWDEWIPDJIJHY UHVXOWLQJ

fraudulent representation, where the principal has put the agent in such a position that a person of
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ordinary prudence, conversant with business uses, would be justified in presuming that the agent
hastKH DXWKRULW\ WR PDNH WKH UHSUHVHQWD3NAIGR SHVWD
Second, the Woodmont Defendants argue that in his deposition, Mr. Tomback denied

ever making any representations about the topsoil to the Plaintiffs. He testified that he knows

nothing about the nature of topsoil or grading of soil in connection with building homes and

would therefore never have discussed the quality of soil with any of the Individual Plaintiffs.

The testimony of Mr. Tomback directly contradicts the sworn statements of Sharon Perrone,

Daniel Roh and James Sadowski. Thus, it is disputed whether Mr. Tomback actually made the

alleged misrepresentations. Because the court will not make determinations of credibility in the

context of a motion for summary judgment, there is an issue of material fact preventing summary

judgment on this claim.

Third, the Defendants argue that, even if Mr. Tomback used the words that Plaintiffs

DOOHJH :*WKHVH VWDWHPHQWY DUH QRW DddtobaReD WLYH UHSUI
YLRODWHG WKH >1-&)$@ ° 'HIV 1 2SST1Q %U 7KH\ DUJXH
SPDWHULDO WR WKH WUDQVDFWLRQ " DQG 3D VWDWHPHQW RI
WR PDNH W K HdSqudli RgkGanviad, 148 N.J. at 607 (internal quotation marks

omitted).) Again, given the conflicting testimony between Mr. Tomback and the three plaintiffs,

there are issues of fact as to whether these statements were made to induce those plaintiffs to
purchase their homesand ZKHWKHU WKHVH DOOHJHG PLVUHSUHVHQWDWL
WUDQVDFWLRQ °~ 7KHUHIRUH VXPPDU\ MXGJPHQW RQ OV 3HU
claims under the NJCFA based on the alleged misrepresentation by Mr. Tomback is not

appropriate. The remaining plaintiffs have presented no evidence regarding their claims under
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the NJCFA based on the alleged misrepresentation by Mr. Tomback, so their claims are
dismissed.

ii. The Alleged Misrepresentationsin the Print Ads

It is undisputed that Woodmont Properties and Associated Sales published
DGYHUWLVHPHQWY VWDWLQJ WKDW WKH 5HVLGHQWLDO /RWYV
SODFH WR UDLVH FKLOGUHQ ~ 7KH 30DLQWLIIV DOOHJH WKD\V
misrepresentations in violation of the NJCFA. In support of their argument, the Plaintiffs
submitted the certifications of eight of the Individual Plaintiffs: Sharon Perrone, Daniel Roh,
James Sadowski, Stephen Hrop, Joseph Intile, Fazal Bari, Y uangen Zhu, and Michael Berry. All
eight certify that, prior to purchasing their homes on Bonnieview Lane, they viewed
DGYHUWLVHPHQWY WKDW UHSUHVHQWHG WKDW WKH KRPHV Z
relied upon these statements in deciding to purchase their homes. Thereis no evidence that any
of the other Individual Plaintiffs received these representations regarding W KH 3 QROR\PYHIVD. W HV ~
and there is no evidence to show the required causal relationship between this alleged
misrepresentation and a loss on the part of the those Individual Plaintiffs who did not receive the
misrepresentation. This claim of a misrepresentation under the NJCFA istherefore limited to the
eight plaintiffs who alege to have received the misrepresentation. Mr. Roh and Mr. Intile aso
vVDZ DGYHUWLVHPHQWY ZKLFK GHVFULEHG ORQWYLOOH DV 3>I
DFFODLPHG VFKRRO V\VWHP D ZRQGHUIXO UHFUHBWLRQ SUR

They also certified that they relied on these advertisements in deciding to purchase their homes.

“7KHUH LV QR DOOHJDWLRQ WKDW WKH VWDWHPHQW WKDW 0
ZRQGHUIXO UHFUHDWLRQ SURJUDP suir@ & @dsebfirdiisalyLRQD O WR
way, so it will not be further discussed in the context of these claims under the NJCFA or for
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Again, because there is no evidence that any of the other Individual Plaintiffs saw the
DGYHUWLVHPHQWY VWDWLQJ WKDW ORQWYLOOH ZDV 3D JUHD!'
misrepresentation under the NJCFA islimited to Mr. Roh and Mr. Intile.

The Plaintiffs argue that Woodmont Properties and Associated Sales made the
PLVUHSUHVHQWDWLRQV WKDW WKH 5HVLGHQWLDO /RWV ZHUFE
FKLOGUHQ  GHVSLWH WK Hd th tepsbi WRDWOWR WH \6 K B-&1.)QTIReW W HV W H
Woodmont ' HIHQGDQWYVY UHVSRQG WKDW WKHVH SULQW DGV ZHUH
misrepresentations at al because they are true.

The NJCFA distinguishes between actionable misrepresentations of factanG 3SXI1ITHU\ ~

Rodio v. Smith 1 - WKH VORJDQ 3<RXfJUH LQ JRRG KL

SQRWKLQJ PRUH WKDQ SXIIHU\" DQG ZDV WKXV QRW 3D GHFHS
any other unlawful practice within the ambit of the & RQVXPHU )UDXG $FW’ JRU H[DI

Schering-Plough, where the central contention of the plaintiffs was that statementsin the

GHIHQGDQWTTV DGYHUW L Y& lledd &navrival neaXyFsympidown-t URDAH OLIH DJDLQ
ZHUH 3LQWH Q G Hdsl bwcBnstintdrsXasa Guit antee\df total and universal effectiveness

Rl WKH SURGXFW ~ WKH FRXUW KHOG WKDW WKLV DQG VLPLOI
>ZHUH@ PHUHO\ HISUHVVLRQV LQ WKH QDWRJINJIRBup8 XIITHU\ DQ

at 13-14; see also Daibo v. Kirsch 1 - 6XSHU $SS LY S5HS U

by a seller asto the value of his property are not usually abasisfor aclaim of fraud . . . . Vaueis

D PDWWHU RI RS IGadeRReaty CofpX\RNedlef 110 N.J. Eq. 475-76 (E. & A.

1932) (internal quotations omitted)); Bouno Sales, Inc. v. Chrysler Motors Corp., 363 F.2d 43, 56

fraudul ent misrepresentation.
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G &LU $XVH RI WKH WHUP pEHYVWHaskeD/Olinhé, &G §57ZDV PHUF

F. Supp. 13 (' &DO 3I$GYHUWLVLQJ WKDW DPRXQWYV WHF
actionable because no reasonable consumer relies on puffery. The distinguishing characteristics
of puffery are vague, highly subjective claims as opposed to specific, detailed factual
DVVHUWLRQV ~
:KLOH LW VHHPV WKDW WKH VWDWHPHQW WKDW WKH 5HV
D JRRG SODFH WR UDLVH FKLOGUHQ " PD\ LQ IDFW EH WUXH
SXITHU\" WKDW DUH QR WCEAF Bé¢ Geh@i F1IG8HN. X aDEDH A réd dvidf 1
four cases cited by the Plaintiffs, and the alleged misrepresentations in those cases, demonstrates
the type of statements that are and are not actionable as misrepresentations under the NJCFA.
First, in Gennari, the defendant made the following misrepresentations: that the builder was an
experienced builder who had built hundreds of quality homes throughout New Jersey when, in
fact, he had always worked under the supervision of others and his workmanship was
3G LV DV VW.EtRR VThese were actionable misrepresentations under the NJCFA. 1d. at 606-
07. Second, in Vagias, on appeal from a grant of amotion to dismiss, the court found that the

plaintiffs had stated a claim under the NJCFA where they were told that a home was located in a

certain township, when, in fact, it was not. 384 N.J. Super. at 134-35. Third, in Leon v. Rite Aid

Corp., 340 N.J. Super. 462 (App. Div. 2001), on appea from the grant of a motion to dismiss, the

court found that the plaintiff had stated a claim under the NJCFA where the complaint alleged

WKDW WKH GHIHQGDQW KDG S SURPLQHQWO\ DGYHUWLVHG
SKDUPDFHXWLFDOV - SDEWLFHOXBURRRWHG ZKVHE H N BA HDW ¥ R

FRPSHWLWRUVY SUHVFULSWLRQ SULFHV "~ DQG SLQWHQWLR
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FXVWRPHUVY LQWR EHOLHYLQJ WKDW WKH\ ZRXOG EH SURYLGH
fact, they were charged priceswell inexcessof RitH $LGV VWDW HdGat4a8-97DL O SULFH

And fourth, in Lingar v. Live-In Companions, Inc., 300 N.J. Super. 22, 26 (App. Div. 1997), a

EURFKXUH IURP WKH GHIHQGDQW *UHSUHVHQWHG WKDW LWV
washing, dressingandhel SLQJ LQGLYLGXDOV DV QHHGHGYTY DQG ZRXOG p¢
VRPHRQH WR WDON WR DQG EHIMWWKHURRXXE @QRMWKH STKHPBURF
UHSUHVHQWHG WKDW 3u>D@00O HPSOR\HHV >ZHUH@ VXSHUYL
beWZHHQ >WKH@ HPSOR\HHVY FOLHQWYV FOLHQWRVTM® PLOLHYV
GHIHQGDQWY{fV HPSOR\HH KRZHYHU DEDQGRQHG WKH LQGLYL
stole several items from hishome. 1d. The Appellate Division held that the plaintiff had stated a

FODLP XQGHU WKH 1-&)% EHFDXVH WKH VWDWHPHQWYV LQ WKH
NQRZOHGJH  DQG 3FRXOG UHDVRQDEO\ KDY HdEt2BI@tiIYHUFHLYH

Joseph J. Murphy Reslty, Inc. v. Shervan, 159 N.J. Super. 546, 551 (App. Div. 1978)).

In contrast to the misrepresentations in the cases discussed above +which are all specific
and fairly detailed statements +tWKH VWDWHPHQWY WKDW WKH 5HVLGHQWLD
KRPHVLWHWRDWY WMKDWZDV 3D JUHDW SODFH WR UDLVH FKLO
EH SBUHDVRQDEO\ SHUFHLYHG refvre@e Fanifid plaiuRdervheR | IDFW ~ 7
NJCFA based on the alleged misrepresentations in the print advertisementsfails. TKH 3ODLQWLIIV
clams XQGHU WKH 1-&)%$ UHODWHG WR WKH VWDWHPHQWYVY WKDW

KRPHVLWHV  DQG WKDW ORQWYLOOH ZDV 2D JUHDW SODFH WF
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F. Contract Claims (Seventh & Eighth Countsof SAC)
Plaintiffs allege two contract claims against Woodmont Properties: breach of contract
and breach of the implied covenant of good faith and fair dealing.
i Breach of Contract (Seventh Count of SAC)
To prevail on abreach of contract claim under New Jersey law, a plaintiff must prove
IRXU HOHPHQWYV 3 D YDOLG FRQWUDFW H[LVWHG EHWZHHQ
breached the contract; (3) defendant performed its obligations under the contract; and (4)

defendant was damaged as aresult of theb U H D MKled Pipeline, Inc. v. Buena Vista Home

(Q W P 1 Y275 FQSEpp. 2d 543, 566 (D.N.J. 2003) (citing & R\OH Y (QA®DQGHU TV

Super. 212, 223 (App. Div. 1985)).

It is undisputed that valid contracts existed between the Individual Plaintiffs and
Woodmont Court. Plaintiffs alege that Woodmont Properties breached the following provision
RI WKRVH FRQWUDFWY RI VDOH EHWZHHQ :RRGPRQW &RXUW [
will build the house in a good and workmanlike manner and will provide good and proper
PDWHULDOV IRU WKH FRQVWUXFWLRQ RI WKH KRXVH LQ DFFR
(Ps. 2SSTQ %U FLWLQJ -XQH 6P LMK RaptiBtaiguathal([ /// DW

S >G@HVSLWH WKLV R EtO&aDamsbit|the Wokies onRriBperty ebaminated

»7KH 30DLQWLIIV DOVR DUJXH LQ WKHLU RSSRVLWLRQ EULHI
reSUHVHQWDWLRQV™ PDGH WR WKH ,QGLYLGXDO 30DLQWLIIV Z
grade the Residential Lots and restore the lots with fresh topsoil. The alleged representations

were made orally and are not appropriately considered in aclaim for breach of contract where, as

KHUH WKHUH zZDV D ZULWWHQ FRQWUDFW ZKLFK VWDWHYV WK
WKH %X\HUV DQG 6HOOHU  DQG WKDW LW FDQ EH FKDQJHG R(
both the Buyersand Seller “ Error! Main Document Only.June 4 Smithson Cert. Ex. LLL at

159 7KHVH UHSUHVHQWDWLRQV DUH SURSHUO\ FRQVLGHUI
of fraud and misrepresentation.
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ZLWK GLHOGULQ DQG DUVHQLF LQ H[FHVV Rl WKH 5'&6&& ~ DQ
LQ D 3JRRG DQG ZRUNPDQOLNH PDQQHU" RU SURYLGH 3JRRG I
FRQVWUXFWLRQUdRI WKH +RPHV

Contracts should be construed according to the plain and ordinary meaning of their terms.

J.C. Penney Lifelns. Co. v. Pilos ) G G &LU 3&OHDU FRQW!

that are capable of one reasonable interpretation must be given effect without reference to matters

RXWVLGH W 1Bbhléf-RdaeholinDI fcWW. Ellwood Group, 247 F.3d 79, 93 (3d Cir. 2001)

(internal quotations and citations omitted). Thus, the court must give force to the intent of the
parties by interpreting the contracts of sale according to the plain meaning of their terms.

Gleason v. Nw. Mortgage, Inc., 243 F.3d 130, 138 (3d Cir. 2001).

, ] FRQWUDFWXDO ODQJXDJH LV 3VXEMHFW WR RQO\ RQH L

judgment may be appropriate. Arnold M. Diamond, Inc. v. Gulf Coast Trailing Co., 180 F.3d

G &LU 7R VWDWH WKH FRQYHUVH D FRQWUDFW

PRUH WKDQ R GiiotdMadhQCdrp. of Am., Inc. v. AlliedSignal, Inc., 81 F.3d 328,

332 (3d Cir. 1996) (quotation omitted). If the meaning of a contract isambiguous, it is not
subject to summary judgment.

Here, the question iswhether theterms 3 JRRG DQG ZRUNPDQOLNH PDQQHU’
3 JRRG DQG SURSHU PDWH U L bv@RomeRdke sabjiedttorarethabbeX FW LR Q™ R
reasonable interpretation. The Plaintiffs seem to allege that thetem SPDWHULDOV IRU WKH
FRQVWUXFWLRQ" PXVW EH UHDG WR LQFOXGH WKH VRLOV RQ
read in the context of the contract, there is only one reasonable interpretation. The sentences

which use these terms read:
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The Seller will build the house in a good and workmanlike manner
and will provide good and proper materialsfor the construction of the
house in accordance with the plans and specifications. The Seller has
a right to substitute materials of equal or better quality than those
provided in the plans and specifications or as shown in a Model
house.
(June 4 Sellinger Cert. Ex. LLL at 10 §12.1.) When these sentences are read together,
LOQOWHUSUHWLQJ WKH WHUP 3SPDWHULDOV™ WR LQFOXGH WKH V
UHDVRQDEOH LQWHUSUHWDWLRQ 7KHUH LV QR HYLGHQFH W
SODQV DQG VSHFLILFDWRREHO RRXWHKR AR LQV ZRXOG QRW IDOC
SPDWHULDOV” DV XVHG LQ WKLV SDUDJUDSK RI WKH FRQWUDF
contract was not breached by any allegedly contaminated soils. Because the Plaintiffs have
identified no other express provisions of the contract that were breached, their claim for breach
of contract is dismissed. The Seventh Count of the SAC is dismissed.
ii. Breach of the Covenant of Good Faith & Fair Dealing (Eighth Count of SAC)
The Supreme Court of New Jersey has consistently held that al contracts contain an

implied covenant of good faith and fair dealing. Brunswick Hills Racquet Club, Inc. v. Route 18

Shopping Ctr. Assocs., 182 N.J. 210, 224 (2005); Wilson v. Amerada Hess Corp., 168 N.J. 236,

244 (2001); Sons of Thunder, Inc. v. Borden, Inc. 1 - S37TKH FRYHQDQC

good faith and fair dealing calls for parties to a contract to refrain from doing anything which will
have the effect of destroying or injuring the right of the other party to receive the benefits of the

F R QW BridrisMEK Hills, 182 N.J. at 224 (quoting Palisades Props., Inc. v. Brunetti, 44 N.J.

LOQWHUQDO TXRWDWLRQ PDUNV RPLWWHG 3*RRC

QRW ¥ FRECPWQLW\ VWDQGDUGV RI GHFHQE {qudtibdg Widad,VV RU UH
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1 - DW BURRI RI 3EDG PRWLYH RU LQWHQWLRQ™ LV HV
the covenant of good faith and fair dealing. Id. at 225. The party claiming a breach of the
FRYHQDQW 3PXVW SURYLGH HYLGHQFH VXIILFLHQW WR VXSSR
acted in bad faith has engaged in some conduct that denied the benefit of the bargain originally
LQWHQGHG E\ ldMéubting ZBUWMikteh\sn Contracts § 63:22, at 513-14 (4th ed. 2002)

IRRWQRWHY DQG LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG

the performance of a contract violate the covenant even if the actor believes his conduct is
justified. Id. (citing Restatement (Second) of Contracts 8 205 cmt. d). The covenant of good
faith and fair dealing may be breached even though the express terms of the contract are not

violated, id. at 226 (citing Sons of Thunder, 148 N.J. at 423), but the covenant cannot override an

express term in the contract, Sons of Thunder, 148 N.J. at 419.

3XW GLITHUHQWO\ 3>D@ SDUW\ WR D FRQWUDFW EUHDEFKI
engages in some other form of inequitable conduct in the performance of a contractual
R E O L J DBledk RI@pse; 228 F.3d at 288. Thus, a showing of bad faith by the breaching party
isthe essentia element of thisclaim. Wilson 1 - DW $ SDUW\ 2PD\ EH HQW

under the covenant if its reasonable expectations are destroyed when a defendant acts withill

PRWLYHYVY DQG ZLWKRXW [B@nsvidd Bill §\VIBPNDIV 2265 tUhG Ui Mdr,

168 N.J. at 251). Asthe Supreme Court of New Jersey explained in Wilson, a party does not

breach the implied covenant of good faith and fair dealing merely because its decisions
GLVDGYDQWDJHG DQRWKHU SDUW\ DQG *FRQWUDFW ODZ GRF
WRZDUG HDFK RWKHU ~ 1 - DW LOQWHUQBE® TXRWDWLRC

example, in Brunswick Hills, the plaintiff, atenant, wished to exercise an option to purchase a
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ninety-nine-year lease from the defendant. 182 N.J. at 214. More than ayear in advance of the
deadline to exercise the option, the plaintiff notified the defendant, in writing, of itsintent to
purchase the ninety-nine-year lease, but, under the mistaken belief that the purchase price was
not due until the time of closing, did not tender the purchase price. Id. at 229. Asaresult,
execution of the option remained unperfected. 1d. During the following nineteen-month period,
GHIHQGDQW WKURXJK LWV DIJHQWV 3HQJDJHG LQ D SDWWHU
SODLQWLII WR GLVFXVV WKH RSWLRQ DQG L d@r&iestQ@J SODLQW
move forward on closing the ninety-ninee\HD U OM.DAWKH SODLQWLIITY DWWRUQH\V
defendant and its representatives repeatedly in letters and telephone calls regarding exercising the
lease option, but to no avail. Id. The plaintiff even averred in an estoppel certificate in support
RI WKH GHIHQGDQWYY DSSOLFDWLRQ IRU D EDQN ORDQ WKDW
afully prepaid 99 year lease.. " Id. But the defendant never challenged that formal declaration.
Rather, as the defendant admitted, it was not in its economic interest to allow the exercise of the
option, so it waited until after the deadline to exercise the option had passed and responded to the
plaintiff that the option had expired. Id. at 229-30. The Supreme Court of New Jersey held that
WKH GHIHQGDQW KDG EUHDFKHG WKH FRYHQDQW RI JRRG IDL
course of conduct [consisting of] a series of evasions and delays, that lulled plaintiff into
believingit KDG H[HUFLVHG WKH OHRIVB. RSWLRQ SURSHUO\ °
The Woodmont Defendants argue that the Plaintiffs do not allege any intentional and
deliberate malice or dishonesty and their claim for breach of the implied covenant of good faith
and fair dealing should therefore be dismissed. The Plaintiffs contend that Woodmont Properties

breached express representations made to the Individual Plaintiffs regarding the nature of the soil
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on the Residential Lots. (PIs. 2SST1Q % U :KLOH Lnéptednt@ibnd BexeWHG ZKH'
made to the Plaintiffs about the nature of the topsoil, the Plaintiffs do not dispute that, at the time

of the alleged misrepresentations regarding the nature of the topsoil, the Woodmont Defendants

did not know that the soil was contaminated. (PIs. ORW 6XPP - %WHFDXVH LW (
the soil was contaminated, Woodmont Properties could not have had therequisite S EDG PRWLYH R U
LOQOWHQWLRQ "™ WKDW 3LV HVVHQWLDO WR D FDXVH RirDFWLRQ |

G H D O BrGndwick Hills, 182 N.J. at 225.

7KH PRWLRQ IRU VXPPDU\ MXGJPHQW GLVPLVVLQJ WKH 3C
covenant of good faith and fair dealing is granted. The Eighth Count of the SAC is dismissed.
G. Negligence Claims (Ninth, Tenth, & Fifteenth Counts of SAC)

3, RUGHU WR VXVWDLQ D FRPPRQ ODZ FDXVH RI DFWLRQ
four core elements: (1) aduty of care, (2) abreach of that duty, (3) proximate cause, and (4)

DFWXDO GBhRDb.Jdwity of Essex, 196 N.J. 569, 584 (2008) (quoting Weinberg v.

Dinger, 106 N.J. 469, 484 (1987) (internal quotation marks omitted)). Thus, the first issue to be
addressed is whether Montville owed a duty of care to the Plaintiffs. Under New Jersey law,

3 U 7 Kguastion of whether a duty exists is a matter of law properly decided by the court, not the

M X U Keffnan v. One Washington Park Urban Renewal Assocs., 154 N.J. 437, 445 (1998)

(quoting Carter Lincoln-Mercury, Inc. v. EMAR Group, Inc., 135 N.J. 182, 194 (1994)).

,Q GHWHUPLQLQJ ZKHWKHU D GXW\ RI FDUH H[LVWV D FR
weighing, and balancing several factors *the relationship of the parties, the nature of the
attendant risk, the opportunity and ability to exercise care, and the public interest in the proposed

VR O X Wérm§)154 N.J. at 445 (quoting Carter Lincoln-Mercury, 135 N.J. at 194 (interna

60



Case 2:03-cv-04317-DRD-MAS  Document 219  Filed 09/22/2009 Page 61 of 78

TXRWDWLRQ PDUNV RPLWWHG S7TKHUH DUH WKUHH JHQHUD (

GLVFOR YV WnitetJerseyiRank v. Kensey, 306 N.J. Super. 540, 551 (App. Div. 1997)

(citing Berman v. Gurwicz, 189 N.J. Super. 89, 93 (Ch. Div. 1981)). Those three situations are:

(1) afiduciary relationship such as principal and agent or attorney and client; (2) asituationin
which one or each of the parties enters the transaction expressly has a trust and confidence in the
other or such atrust and confidence is necessarily implied because of the circumstances of the
case, the nature of their dealings, or their position towards each other; (3) contracts or
transactions which are intrinsically fiduciary by nature and necessarily call for perfect good faith
and full disclosure, without regard to the intention of the parties. 1d.
I Negligence - Montville (Fifteenth Count of SAC)
ORQWYLOOH PRYHV IRU VXPPDU\ MXGJPHQW GLVPLVVLQJ
against it. The Plaintiffs move for partial summary judgment of the same claim.
7KH 30DLQWLIIV DOOHJH WKDW ORQWYL aadbleidde® D G X W\
FRQVLGHU SDVW XVHV RI WKH 3URSHUW\ IRU DJULFXOWXUDO
contamination of the soils, and to inform the Individual Plaintiffs of such risks and to make such
information available to the general public. (SAC {141.) They aso allege that Montville had a
GXW\ 3WR H[SODLQ IXOO\ WKH SXUSRVH DQG FRQVHTXHQFHYV
WKH 5HVLGH @W LR 0ThePlsiMiffs alege that Montville breached these duties and
caused them damages.
Montville argues that it did not owe a duty to the Plaintiffs. Montville argues that the law
Rl 1HZ -HUVH\ GRHV QRW 3LPSRVH DQ\ DIILUPDWLYH GXWLHV

prospective purchasers of other properties information regarding potential on-site or off-site
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HQYLURQPHQWDO PDWWHUY DW RU LQYROYLQJ WKH RWKHU S
>D@ SURSHUW\ RZQHU WR WHVW IRU FRQWDPLQDQWYV DW RWI

Plaintiffs do not contest that Montville tas a property owner *did not owe a duty of care

to the Plaintiffs. Rather, they argue that Montville tasamunicipality +owed them a duty of

cae. They FRQWHQG WKDW 3SWKH UHOHYDQW Loty isthhat ZKLFK JLYHV
ORQWYLOOH LV WKH PXQLFLSDOLW\ ZKHUHN WEKHIQ, @GLYLGXDO
7TKHY FRQWHQG WKDW 20RQWYLOOHTV GXW\ ZDV WR QRWLI\ Wt
the Residential Lots when Montville knew, or had reason to know, of the contamination at the
S5SHVLGHQWPRBR® ZB®MQY % U 7TKH 30DLQWLIIV DUJXH WKDW 3]
policy to hold the defendant municipality liable to its citizens, when it had information that they

were going to be purchasing homes built on contaminated soil, but knowingly chose to withhold

WKDW LQIRRSPD2EIRQ % U 7KH 30DLQWLIIV KRZHYHU IDLC(
supports this argument. They cite two cases and one statute, but none of those supports the

notion that a court should impose such a duty on amunicipality. They cite N.J. Stat. Ann. 40:48-

2, which essentially gives municipalities the power to make laws as it deems necessary for the

protection of people and property,  RU WKH SUHVHUYDWLRQ RI SXEOLF KHDOW
to carry into effect the powers and duties conferred and imposed by this subtitle, or by any

O D% ThePlaintiffsfailed to note, however, that this statute begins with the permissive phrase,

®The full text of this statutes states:
Any municipality may make, amend, repea and
enforce such other ordinances, regulations, rules and
by-laws not contrary to the laws of this state or of the
United States, as it may deem necessary and proper
for the good government, order and protection of
persons and property, and for the preservation of the
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3$Q\ P XQ L FriaBake laiehnd, repeal .. " 1d. (emphasis added). Under one of the basic
tenets of statutory interpretation +the distinction between permissive and mandatory language +
this permissive language does not impose a duty on the municipalities; rather, it grants them the
power to make laws that they deem necessary.

The Plaintiffs also cite a phrase from the 1956 decision of the Appellate Divisionin

Priory v. Borough of Manasquan, 39 N.J. Super. 147, 162. The full sentence, from which the

30DLQWLIIV FLWHG RQO\ D VKRUW SKUDVH VWDWHV 37KHUH
construction of acomfort station is a proper exercise of the police power of amunicipality, one
of whose primary dutiesisto protect the health and safety ol LWV SHRSOH ~ $V HYLGHQW
sentence, Priory dealt with whether a municipality had the authority to construct a comfort
station. This case does not support the argument that a municipality owes aduty to its residents
to notify them of contamination at a property near theirs.

The second case the Plaintiffs citeis the 1979 decision of the Appellate Division in New

Jersey v. East Shores, Inc., 164 N.J. Super. 530. The full sentence in that case, from which the

Plaintiffs cited only ashort phrase, VWDWHYV 3 W KDV DOVR EHHQ VDLG WKDW
obligations of amunicipality isto furnish its citizens (as far as possible) with a sufficient supply

of water, not only for the public health, but for the public safety aswell, in order to afford the

PHDQV RI HIWLQJXLVKLQJ ILUHV D®&5® (titing BBAQuiQid, FRQIODJ U

Municipal Corps. (3 ed. 1971), 8 37.04 at 22). Asevident from this sentence, East Shores dealt

public health, safety and welfare of the municipality
and its inhabitants, and as may be necessary to carry
into effect the powers and duties conferred and
imposed by this subtitle, or by any law.

N.J. Stat. Ann. 40:48-2.

63



Case 2:03-cv-04317-DRD-MAS  Document 219  Filed 09/22/2009 Page 64 of 78

ZLWK D PXQLFLSDOLW\V G X Wient®/ RgSntRStasSddesnd@ ot |RU LWV L
the argument that a municipality owes a duty to its residents to notify them of contamination at a
property near theirs.

The Plaintiffs a'so argue at length that the warnings that Montville received from its
eWirRQPHQWDO FRQVXOWDQWYV 3LOOXNMWMUDRMH V6 XWKH-@ GXW\" |
Knowledge, however, does not establish the existence of a duty; rather, such evidence would
provide support for the contention that a breach of aduty occurred. First, however, the duty itself
must be established. Kernan 1 - DW 7R UHFRYHU XQGHU D QHJOLJ

SDUDPRXQW WKDW D GHIHQGDQW |L Catdhor.ZTHI BYds & SODLQWLII

Developers, 278 N.J. Super. 451, 457 (App. Div. 1995)). And the Plaintiffs have not established
VXFK D GXW\ 7KH 30DLQWLIIV DOVR FDQQRW HVWDEOLVK VX
HQYLURQPHQWDO FRQVXOWDQW VWDWHG WKDW 2SOLDELOLW\ |
consultant is not alegal expert and was not offering an opinion as to whether Montville had a
duty to the Individual Plaintiffs."’
The Plaintiffs cite no authority, and the court is unaware of any, that would support the
imposition upon a municipality, state or other government of the duty of care which they seek to
have imposed upon Montville. Because thereis no duty of care, the Plaintiffs negligence claim
DIJDLQVW ORQWYLOOH IDLOV DQG ORQWYLOOHYYVY PRWLRQ IRU

be granted. The Fifteenth Count of the SAC is dismissed.

Y6LPLODUO\ WKH 30DLQWLIITV VWDWHPHQW LQ D IRRWQRWH
it eventually notified Woodmont and the Plaintiffs of the contamination is without merit. Were

the court to hold that every action taken by a party is evidence that the party had a duty to take

that an action, it would turn the law of negligence on its head.
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ii. Negligence - Woodmont Properties & Associated Sales (Ninth Count of SAC)
7KH :RRGPRQW '"HIHQGDQWYV PRYH IRU VXPPDU\ MXGJPHQ\
negligence claim against Woodmont Properties and Associated Sales.
7KH 30DLQWLIIV FODLP WKDW :RRGPRQW 3URSHUWLHV DC
SURIHVVLRQDOV" RZHG WKH 30ODLQWLIIV 3D GXW\ WR WDNH D
in new home sale transactions to inspect the premises and disclose to the [Plaintiffs] the facts of
previous operations and existence of hazardous substances in the soils at the Residential Lots
SULRU WR VHQI13.) Ohty alegéthak the Woodmont Defendants knew or should have
known of the contamination at the Residential Lots and breached their duty by failing to disclose
said contamination. (1d. 1119.)
The first issue to be addressed is whether Woodmont Properties and Associated Sales
owed aduty of careto the Plaintiffs. To determineif aduty exists, a court must balance severa
IDFWRUV SWKH UHODWLRQVKLS RI WKH SDUWLHV WKH QDW X
DELOLW\ WR H[HUFLVH FDUH DQG WKH k0 1578 NDav#bUHV W L C

(quoting Carter Lincoln-Mercury, 135 N.J. at 194 (interna quotation marks omitted)). Here, the

transaction between the Plaintiffs and WWoodmont Properties and Associate Sales falls into one of

WKH 3JHQHUDO FODVVHV RI WUWDRQO/MD\FAVUDRE eidey(BadkK3l06 K D G X W

N.J. Super. at 551 (citing Berman, 189 N.J. Super. at 93). The sale of ahome by a developer and
builder to anon-commercia purchaser is asituation in which trust and confidence may
necessarily be implied because of the circumstances of the case, the nature of their dealings, or

their position towards each other. Seeid.; Nobregav. Edison Glen Assocs., 327 N.J. Super. 414,

423 $SS 'LY sdlersviho have knowledge of on-site conditions adversely affecting
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value [of ahome] have the duty of disclosure thereof ) (citing Weintraub v. Krobatsch, 64 N.J.

445, 317 A.2d 68 (1974)).
The remaining factorsto prove a claim of negligence +a breach of the duty, proximate
cause, and actual damages *all present issues of material fact. Thereisno evidence regarding
the details of the duty of care (i.e., industry standards and practices) that Woodmont Properties
and Associate Sales owed to the Individual Plaintiffs, whether that duty was breached, and
whetherthe EUHDFK ZDV WKH SUR[LPDWH FDXVH RridWtéleiSODLQWLII
DQ LVVXH RI IDFW UHODWLQJ WR WKH DFWXDO GDPDJHYV 7KFE
,QGLYLGXDO 30DLQWLIIVY KRPHV ZHUH  G§RIGQWKKH:® BEXMR\WY R/
'"HIHQGDQWYYYV H[SHUW RSLQHG WKDW WKH KRPHV ZRXOG QRW
issues to be resolved by atrier of fact. Summary judgment on the Ninth Claim of the SAC is
therefore not appropriate.
iii. Negligence +Woodmont & the Individual Defendants (Tenth Count of SAC)
In the Tenth Count of the SAC, the Plaintiffs allege that Woodmont and the Individual
'"HIHQGDQWYV RZHG WKH 30DLQWLIIV 3D GXW\ WR WDNH DSSUR
thedevelopmeQW FRQVWUXFWLRQ DQG VIRDHhheyldlgddthatK RPHYV ~ 6$&
Woodmont and the Individual Defendants breached that duty by devel oping and constructing
KRPHV RQ WKH 5HVLGHQWLDO /RWV ZKHQ WKH\ 3NQHZ RU VKR
pesicdH FRQWDPLQDWLRQ UHVXOWLQJ IUR® fW2BH RUFKDUG RU D
Again, thefirst issue to resolve is whether Woodmont and the Individual Defendants
owed a duty to the Plaintiffsin this situation. This count does not fall into oneof the 3 JHQHUD O

FODVVHV RI WUDQVDFWLRQV LQ ZKLFK D GXW\ WRS&LVFORVH
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United Jersey Bank, 306 N.J. Super. at 551. While the Ninth Count of the SAC relatesto the

sale of the homesto the Individual Plaintiffs, this count seems to relate to the devel opment of the
Residentia Lots tone step removed from the sale to the Individual Plaintiffs. The Plaintiffs did
not deal directly with the Individual Defendants or with Woodmont in its capacity as devel opers.

Rather, as recognized by the allegations of Count Nine, the Individual Plaintiffs dealt directly
with Associated Sales, which facilitated the sales on behalf of Woodmont Properties. The
Plaintiffs provide no authority which would support the imposition of a duty on developersto
unknown, third parties who might buy the homes in the future. Because Woodmont and the
Individual Defendants did not owe a duty to the Plaintiffsin this situation, Count Ten of the SAC
is dismissed.
H. Misrepresentation Claims (Eleventh & Twelfth Counts of SAC)

I Fraudulent Misrepresentation (Eleventh Count of SAC)

In the SAC, the Plaintiffs allege that Woodmont Properties and Associated Sales

SSXUSRVHO\ FRQFHDOHG SULRU DJULFXOWXUDG®RIEHUDWLRQV

KDYH NQRZQ FRXOG FDXVH FRQWDPLQDWZ2R QheyRu@haV KH 5HVLG |

DOOHJH WKDW WKLV :SODWHQW GHIHFW" ZzDV PDWHULDO WR W

,QGLYLGXDO 30DLQWLIIVYT GH & (Id. 1 B2 )VIntheérr tisief L Bgdsitvad W KHLU K

WR WKH :RRGPRQW "HIHQGDQWVY PRWLRQ IRU VXPPDU\ MXGJI

S >SW@KH JUDYDPDQ RI WKH IUDXGXOHQW PLVUHSUHVHQWDWLF

concealment of the former use of the property, but rather the affirmative misrepresentations made
by the Woodmont Defendants to persuade the [Individual Plaintiffs] to purchase their respective

KRPHWIS ' 2SS YQ 9% ke court reads this statement to mean that the Plaintiffs no
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longer alege fraudulent misrepresentation through an omission of Woodmont Properties and

Associated Sales, but only through an affirmative representation. Though the Plaintiffs do not

explanintheredevant VHFWLRQ RI WKHLU EUEBEDBDWH YCH WIOX UWZAKDWH VBIIQW D \
alege, the court will assume that they allege herethe VDPH 3DIILUPDWLYH PLVUHSUHYV
they alleged in their claims under the NJCFA discussed supra Section (11)(E). For the same
reasonsasdiscussed inthecontH[W RI WKH 30DLQW INJOFA, lecadafinited Q GHU WK
number of Individual Plaintiffs have testified that they received the misrepresentations, the
clams are, at the outset, limited thusly: (1) the claim that Mr. Tomback made a fraudulent
misrepresentation by stating WKDW WKH 5HVLGHQWLDO /RWV KDGhéJRRG WHEF
Individual Plaintiffs: Sharon Perrone, Daniel Roh, and James Sadowski; (2) the claim regarding
the misrepresentationsin the print ads is limited to eight of the Individua Plaintiffs. Sharon
Perrone, Daniel Roh, James Sadowski, Stephen Hrop, Joseph Intile, Fazal Bari, Y uangen Zhu,
and Michael Berry.

The five elements of common law fraud or misrepresentation DUH 3 D PDWHULDO
misrepresentation of the presently existing or past fact; (2) knowledge or belief by the defendant
of itsfalsity; (3) an intention that the other person rely on it; (4) areasonable reliance thereon by
WKH RWKHU SHUVRQ DQ Gennarill¥BWX.GIWID.QW GDPDJHYV ~

a. Mr 7RPEDFNTYV $OOHJHG OLVUHSUHVHQWDWLRQ

One of the elements of a claim for common law misrepresentation is the knowledge or
belief by the defendant of the falsity of the representation. 1d. The Plaintiffs have failed to allege
this requisite scienter on the part of Mr. Tomback. They have presented no evidence,

circumstantial or otherwise, that Mr. Tomback knewthH VRLO ZDV FRQWDPLQDWHG 7
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claim for fraudulent misrepresentation based on the alleged misrepresentations of Mr. Tomback
is therefore dismissed.
b. The Alleged Misrepresentationsin the Print Ads

One of the elements of aclaim for common law misrepresentation is the reasonable
reliance of the plaintiff on the misrepresentation. 1d. Asdiscussed in the context of the NJCFA,
supra Section (I1)(E), reliance RQ WKH VWDWHPHQWY WKDW WKH KRXVHV ZF
DQG ZHUH D 3JRRG SODFH WR UDLVH FKLOGUHQ LV QRW UHD
puffery.

The Plaintiffs fclaims of fraudulent misrepresentation based on the alleged
misrepresentations in the print ads are therefore dismissed.

The Eleventh Count of the SAC is dismissed.

ii. Negligent Misrepresentation (Twelfth Count of SAC)

The Twelfth Count of the SAC is aclaim against Woodmont Properties and A ssociated
Sales for negligent misrepresentation. ,Q WKH 6$& WKH 30ODLQWLIIV DOOHJH W
Woodmont Properties and Associated Sales to disclose historical use of environmental
contaminants that they knew or should have known resulted in contamination of the [Individual
30DLQWLIIVI@ SURSHUWLHY FRQVWLWXWHG D PDWHULDO RPI
SODLQWLIIVY GHFLVLRQV WR 3$AY HigDuvther sldgd-thal they RiFedH V 6$& ~
XS RQ 3 u&gebnfathdtion, which did not include the facts of historical pesticide use or
UHVXOWLQJ FRIQ WIB3 LAQanWhlthei Corief in opposition to the Woodmont
'"HIHQGDQWVY PRWLRQ IRU VXPPDU\ MXGJPHQWcldmsZddYHU WK

negligent misrepresentation to affirmative representations rather than any omissions. (PIs.
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2SST1Q %U 7TKH FRXUW ZLOO DJDLQ UHDG WKH 3ODLQWLIIVY E
allege negligent misrepresentation through an omission of Woodmont Properties and A ssociated

Sales, but only through an affirmative representation. Though the Plaintiffs do not explain in the

UHOHYDQW VHFWLRQ RI WKHLU EULHI HIDFWO\ ZKDW 3DIILUPCLC
will assumethaW WKH\ DOOHJH KHUH WKH VDPH 3DIILUPDWLYH PLVU
their claims under the NJCFA discussed supra Section (I1)(E). For the same reasons as discussed
LQ WKH FRQWH[W RI WKH 30DLQWLIIVY FOubde of Id@idual U WKH 1-
Plaintiffs have testified that they received the misrepresentations, the claims are, at the outset,
limited thusly: (1) the claim that Mr. Tomback made a fraudulent misrepresentation by stating
WKDW WKH 5HVLGHQWUDXO [RAWOY/LRDWHGRWRE WRBNR RI WKH ,QC
Sharon Perrone, Daniel Roh, and James Sadowski; (2) the claim regarding the misrepresentations
in the print adsis limited to eight of the Individual Plaintiffs: Sharon Perrone, Daniel Roh,
James Sadowski, Stephen Hrop, Joseph Intile, Fazal Bari, Y uangen Zhu, and Michael Berry.

Just as with the Plaintiffs fclaims for negligence, a claim for negligent misrepresentation
3 U H T Xhe plahtiff to prove that the putative tortfeasor breached a duty of care owed to
plaintiff and that plaintiff suffered damages proximately caused by that breach “Highlands Ins.

Co. v. Hobbs Group, 373 F.3d 347, 351 (3d Cir. 2004) (citing Weinberg v. Dinger, 106 N.J. 469,

524 A.2d 366, 373 (1987)). The elements of negligent misrepresentation are essentially the same
as those of common law fraud except negligent misrepresentation does not require scienter.
Negligent misrepresentation is. . . [aln incorrect statement, negligently made and justifiably
relied on, [and] may be the basis for recovery of damages for economic loss. . . sustained as a

FRQVHTXHQFH R IKaifnBnW. i13tet Odr) (66 NL.J."94, 109 (2000) (quoting H.
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Rosenblum, Inc. v. Adler, 93 N.J. 324, 334 (1983), superseded by statute on other grounds,

(internal quotations omitted)). To prove aclaim of negligent misrepresentation under New

-HUVH\ ODZ WKH SODLQWLII PXVW GHPRQVWUDWH WKDW 3 W
information; 2) the plaintiff was a reasonably foreseeable recipient of that information; 3) the

plaintiff justifiably relied on the information; and 4) the fal se statements were a proximate cause

R1I WKH S\WO 0 D® DN v. Metropolitan Life Ins., 956 F. Supp. 1172, 1186 (D.N.J.

1996).

In Highlands Insurance, the Court of Appeals noted that because S XQGHU 1HZ -HUVH\ Ol

negligent misrepresentation requires a showing that defendant negligently provided false
information and that plaintiff incurred damages proximately caused by its reliance on that
information . . . adefendant may be liable (because it owes a duty) to any foreseeable recipient

ZKR UHOLHV RQ WXK3F.32d@t3RLedKewl VR dman, 119 N.J. 135, 148 (1990)

3,0 RWKHU FRQWH[WV FRXUWY KDYH UH§gRIJQL]J]HG D FDXVH R
mi srepresentation when a party fails to provide the correct information at the time when it might
DITHFW IXWXUH DFWLRQV ZKH U'He @éuftidflAHpea Yackno@I¥dged WR GLVFC
that an action for negligent misrepresentation under New Jersey lawalso PD\ EH SEDVHG RQ WK
G H | H G@Iencg ' Suppression of the truth rather than on some affirmative
PLVUHSUHVHQWDMWLRYWDQGH. LV XFRKW OLPLWHG WR VSHFLDO
involving transactions with explicit fiduciary duties, transactions where a quasifiduciary
relationship devel ops either through the express conduct of the parties or other circumstances
particular to that individual transaction or transactions . . . whose nature inherently requires such

aduty regardless of the parties L Q W H Q MVghlan@s\373 F.3d at 355 (citing Strawn, 140 N.J.
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43, superseded by statute on other grounds, L. 1995, c. 253 (codified at N.J. Stat. Ann. 46:3C-

10)).
a. OU 7RPEDFNTYV $OOHJHG OLVUHSUHVHQWDWLRQ
Thefirst issue to address is whether Mr. Tomback, as an agent of Woodmont Properties
and Associated Sales, owed a duty to the Individual Plaintiffs. Given that a broker selling homes
would reasonably expect persons interested in the homes to rely on his statements regarding
those homes, representations made by Mr. Tomback may have created a duty to any foreseeable
recipient who relied on the representations. See Highlands Ins., 373 F.3d at 351. If Mr.
Tomback made the representations as alleged to Sharon Perrone, Daniel Roh, and James
Sadowski, then those three would certainly be reasonably reasonably foreseeabl e recipients of
that information. Asdiscussed in the context of the NJCFA, supra Section (I1)(E), however,
there are issues of fact asto whether Mr. Tomback made the alleged representations. Summary
judgment on the claims of Sharon Perrone, Daniel Roh, and James Sadowski for negligent
PLVUHSUHVHQWDWLRQ EDVHG RQ 0U 7R thé&dbreM@ty DOOHJIHG PL
appropriate.
b. The Alleged Misrepresentationsin the Print Ads
A required element for a claim of negligent misrepresentation is that the plaintiff

justifiably relied on the misrepresentation. McCall v. Metropolitan Life Ins., 956 F. Supp. 1172,

1186 (D.N.J. 1996). Asdiscussed in the context of the NJCFA, supra Section (I1)(E), reliance on
WKH VWDWHPHQWY WKDW WKH KRXVHV ZHUH EXLOW RQ 3QDW

FKLOGUHQ LV QRW UHDVRQDEOH DV WKHVH VWDWHPHQWYV D
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7KH 30DLQW LI I¢figenEraidbehresshtaRdn iased on the alleged
misrepresentations in the print ads are therefore dismissed.

I Abnormally Dangerous Activity (Thirteenth Count of the SAC)

Plaintiffs allege that Woodmont Properties DQG WKH ,QGLYLGX®@WYor'HIHQGD QW
indirectly caused the use, generation, disturbance, dispersal, placement and disposal of hazardous
VXEVWDQFHY DW WKH 5HVLGHQWLDO /RWV GXULQJ WKHLU RZ
are therefore strictly liable for an abnormally dangerous activity. (SAC 1 135.)

837R SUHYDLO RQ D FODLP IRU VWULFW OLDELOLW\ WZR H
GHIHQGDQWIV GLVSRVDO RI ZDVWH FRQVWLWXWHG DQ pDEQF

activity has harmed the plaintiff. ~ Interfaith Cmty. Org., 263 F. Supp. 2d at 850 (citing T& E

Indus. v. Safety Light Corp., 123 N.J. 371, 390 (1991); N.J. Turnpike Auth. v. PPG Indus., Inc.,

16 F. Supp. 2d 460, 479 (D.N.J. 1998)).

37KH DEQRUPDOO\ GDQJHURXV REWWXHWS ULRFFW 8§ 0 g HVIK\D B/
carries on an abnormally dangerous activity is subject to liability for harm to the person, land or
chattels of another resulting from the activity, although he has exercised the utmost care to

SUHYHQW VBEhHe K Exikida Chrp., 279 N.J. Super. 5, 37 (App. Div. 1995) (quoting

T&E Indus., 123 N.J. at 390) 37TKH HVVHQWLDO TXHVWLRQ LV ZKHWKHU W
either because of its magnitude or because of the circumstances surrounding it, as to justify the
LPSRVLWLRQ RI VWULFW OLDELOLW\ IRU WKH KDUP WKDW UH\
§ 520 cmt. f.

In determining whether an activity is abnormally dangerous, New Jersey courts have

adopted a six-part test. Courts must consider:
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(a) existence of ahigh degree of risk of some harm to the person, land
or chattels of others; (b) likelihood that the harm that results from it
will be great; (c) inability to eliminate the risk by the exercise of
reasonable care; (d) extent to which the activity is not a matter of
common usage; (€) inappropriateness of the activity to the place
where it is carried on; and (f) extent to which its vaue to the
community is outweighed by its dangerous attributes.
T & EIndus., 123 N.J. a 390 (citing Restatement (Second) of Torts § 520). All of the factors are
to be considered, and no single factor in § 520 alone is necessarily sufficient for the conclusion
that an activity is abnormally dangerous. Restatement (Second) of Torts 8 520 cmt. f. It isnot
necessary that each factor be present if the other factors weigh heavily for or against afinding
that an activity is abnormally dangerous. Id. Ordinarily, acourt must find that several factors
apply in order to impose strict liability. 1d.
The Plaintiffs have not shown that the activity of the Woodmont Defendants 2 the
movement of contaminated soils and building houses upon the soils 2 poses a high degree of
risk of some harm. Whileit is uncontested that the pesticides in the soil at the Residential Lots
can be dangerous, and there are samples of the soil where the pesticides are above the RDCSCC,
the Plaintiffs have not presented any evidence that the levels of pesticides in the soil at the
5HVLGHQWLDO /RWV 3SRVH D KLJK Gléatly,theyHav hotsthowma R1 VRPH K
SOLNHOWKRWGVKH KDUP WKDW UHVXOWYV IURP LW ZLOO EH JUF
KDYH QRW SURYHQ GDPDJHV RI DQ\ VRUW?2RWd biethaV KDQ SRV YV
subject of adispute of opinion betwee Q W K H 8xipetd/VHUkther fithe Plaintiffs allege,
without evidence, that this activity is not a common “one. The Woodmont Defendants,

however, present evidence that the NJDEP encourages redevel opment of properties that are

contaminated, including IRU KRXVLQJ "H 1 Viuhe 3 8&if)@lobaCert. Ex. 28.)
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*LYHQ WKHVH FRQVLGHUDWLRQV WKH :RRGPRQW2'HIHQGDQW:'
removing, stockpiling and re-spreading contaminated soils, and building houses on those soils 2
VLPSO\ GR Q R Wsoruhubli®, Wther H&audd of/its magnitude or because of the
circumstances surrounding it, as to justify the imposition of strict liability for the harm that
UHV X O W VSdelRestatetndit (Second) of Torts 8 520 cmt. f.
7KH :RRGPRQW "HIHQGDQWVY PRWLRQ IRU VXPPDU\ MXGJF
liability for an abnormally dangerous activity is granted. The Thirteenth Count of the SAC is
dismissed.
J. Implied Warranty of Habitability (Fourteenth Count)
Plaintiffs allege that WWoodmont Properties breached the implied warranty of habitability
E\ 3IDLOLQJ WR GLVFORVH SULRU RSHUDWLRQV LQYROYLQJ K|
substances which they knew of should have known caused contamination, and which constitutes
D ODWHQW GHIHFW RI WKH VRLOW)DW WKH 5HVLGHQWLDO /R\
S+DELWDELOLW\ LV VIQRQ\PRXV ZLWK VXLWDELOLW\ IRU C

R F F X S L Brénékh V. Mandara, 98 N.J. 92, 104 (1984) (citing Trentacost v. Brussel, 82 N.J.

3$W D PLQLPXP WKH QHFHVVLWLHV RI D KDELWDE
DQG YHQWLODWLRQ DGHTXDWH OLJKW SOXPELQJ DQG VDQL)

Marini v. Ireland, 56 N.J. 130, 146 (1970) (habit DELOLW\ FRYHUV 3YLWDO IDFLOLWL

PDLQWDLQ SUHPLVHV LQ D OLYDEOH FRQGLWLRQ’ 3:KHQ D Y
advertised model . . . he clearly relies on the skill of the developer and on itsimplied
representation that the house will be erected in reasonably workmanlike manner and will be

UHDVRQDEO\ |LWMcRdhall\D Milanack, VIOLNRIQR 75, 292 (1979).
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The Woodmont Defendants are correct that the Plaintiffs have failed to prove that the
soils have made their homes uninhabitable. None of the Plaintiffs have testified that there is any
defect in their homes and only one Plaintiff, Mr. Perrone, has testified that the enjoyment of his
yard has been limited. As discussed supra, n.12, however, there is no suggestion that Mr.
Perroneisan H{TSHUW LQ KHDOWK RU HQYLURQPHQWDO ILHOGV VR
of the yard, with no further evidence, failsto prove that the warranty of habitability has been
breached. Thereis no evidence that the limited use of his yard was necessary, as the Plaintiffs
have presented no expert testimony that use of the yards at the Residential Lotsis unsafe.
Indeed, one other Plaintiff, Rafael Hernandez, testified that the use of his yards, including
playing lots of baseball with his children, did not change at all after he learned of the
contamination of the soil. (May 13 Henig-Elona Cert. Ex. 5 at 36:14-37:2.)
7KH :RRGPRQW '"HIHQGDQWVY PRWLRQ WR GLVPLVV WKH 3
implied warranty of habitability is granted. The Fourteenth Count of the SAC is dismissed.
K. '()(1'$1767 '()(16(6
7KH 30DLQWLIIV PRYH WR GLVPLVV WKH :RRGPRQW '"HIHQ
The Woodmont Defendants concede that their Twelfth Defense, based on preemption, pled in
their Answer and Counterclaim to the FAC should be dismissed. In any case, it appears that this
defense has been dropped, as it does not appear in the Answer and Counterclaim to the SAC.
The Plaintiffs move to dismiss the Woodmont DefeQGDQWVY (LJKWK @ SDUDWH
defenseto liability under CERCLA based on the Federal Insecticide and Rodenticide Act, 42
U.S.C. 8§ 9601(i). Because the Woodmont Defendants are not liable under CERCLA, thisissueis

Moot.
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[11. CONCLUSION

For the reasons set forthabove, WKH :RRGPRQW 'HIH® sibn@ayw VY] PRWLRQ
judgment dismissing al counts of the SAC isgranted in part and deniedinpat DQG WKH 30DLQW
motion for partial summary judgment is granted in part and denied in part. Counts One
(CERCLA 8 107), Two (CERCLA 8§ 113), Three (Declaratory Judgment under CERCLA 8§ 113),
Five (Spill Act), Seven (Breach of Contract), Eight (Breach of the Implied Covenant of Good
Faith and Fair Dealing), Ten (Negligence claim against Woodmont and the Individual
Defendants), Eleven (Fraudulent Misrepresentation), Thirteen, (Abnormally Dangerous Activity),
and Fourteen (Implied Warranty of Habitability) of the SAC are dismissed.

Count Six of the SAC (NJCFA) is dismissed as asserted by all Plaintiffs except Sharon
Perrone, Daniel Roh, and James Sadowski; their claims under the NJCFA based on the
statements of Mr. Tomback discussed herein are the only claims under the NJCFA to survive this
motion for summary judgment.

Count Twelve of the SAC (Negligent Misrepresentation) is dismissed as asserted by all
Plaintiffs except Sharon Perrone, Daniel Roh, and James Sadowski; their claims of negligent
mi srepresentation based on the statements of Mr. Tomback discussed herein are the only claims
of negligent misrepresentation to survive this motion for summary judgment.

7KH :RRGPRQW '"HIHQGDQWVY PRWLRQ IRU VXPPDU\ MXGJF

5&5% RI WKH 6%$& LV GHQLHG WKH 30DLQWCaunVFpuP RWLRQ IRU

(RCRA) isaso denied.

All Counterclaims (One, Two and Three) asserted against the Plaintiffs are dismissed.
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ORQWYLOOHTV PRWLRQ IRU VXP P DFikéerMMNe@igdadd) Q\heG LV P LV V|
SAC isgranted.
7KH :RRGPRQW Highth Qepal2it® Veéfen$e i s dismissed as moot.

The Court will enter an order implementing this opinion.

/S/ Dickinson R. Debevoise
DICKINSON R. DEBEVOISE, U.SS.D.J.

Dated: September 22, 2009
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